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ATTORNEYS OF RECORD

CHARLES E. TAYLOR,
Fairbanks, Alaska,

Attorney for Plaintiff and Appellant.

HARRY E. PRATT,
Fairbanks, Alaska,

Attorney for Defendants and Appellees.

In the District Court in and for the Territory of

Alaska, Fourth Division.

No. 3357

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC and JAMES CODY,
Defendants.

CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division—ss.

I, N. H. Castle, Clerk of the District Court, Terri-

tory of Alaska, Fourth Division, do hereby certify

that the following, consisting of 101 pages, consti-

tutes a full, true and correct transcript of the

record on appeal in cause No. 3357, entitled Bart C.
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Buckley, Plaintiff vs. Albert Verhonic et al, De-

fendants, and was made pursuant to and in accord-

ance with the praecipe of the plaintiff filed in this

action, and by virtue of the said Appeal and Cita-

tion issued in said cause, and is the return thereof

in accordance therewith, and

I do further certify that the Index thereof, con-

sisting of pages a and b is a correct index of said

Transcript of Record, and that the list of attorneys,

as shown on page c, is a correct list of the attorneys

of record; also that the cost of preparing said

transcript and this certificate, amounting to $20.95

has been paid by counsel for Appellants in this

action.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said Court this

21st day of May, 1935.

[Seal] N. H. CASTLE,
Clerk of the District Court,

Territory of Alaska.

Fourth Division.

[Title of Court and Cause.]

COMPLAINT.

Comes now the plaintiff above named and com-

plains of the defendants above named, and for

cause of action alleges as follows, to wit

:
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I.

(1) That plaintiff is the owner in fee, subject

only to the paramount title of the government of

the United States of America, in possession of, and

entitled to tlie possession of, an undivided one

eightli interest in and to the Novikakat association

placer mining claim, and an undivided one eighth

interest in and to the Buckeye association placer

inining claim, which said claims are situate on Long

Creek, in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Ter-

ritory of Alaska.

(2) That the defendants above named claim or

assert some interest in said mining claims adverse

to plaintiff herein, but said claim is without right

and is void.

[1st cause of action dismissed on motion of

plaintiff Dec. 4, 1931, Journal 18, Page

302.]

II.

For a second and further cause of action against

defendants and in favor of plaintiff, plaintiff al-

leges as follows, to wit

:

(1) That plaintiff is the owTier in fee, subject

only to the paramount title of the government of the

United States of America, in possession of, and

entitled to the possession of, an undivided one eighth

interest in and to the Novikakat association placer

mining claim, and an undivided one eighth interest

in and to the [1*] Buckeye association placer min-

*Pago numbering appearing at the foot of page of original certified
Transcript of Record.
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ing claim, which said claims are situate on Long

Creek, in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Terri-

tory of Alaska.

(2) That, on or about the twelfth day of No-

vember, A. D. one thousand nine hundred seven-

teen, the defendant Albert Verhonic procured from

one Tim Buckley a deed to an undivided one quar-

ter interest in and to the said Novikakat associa-

tion placer mining claim, and an undivided seven

sixteenths interest in and to the said Buckeye asso-

ciation placer mining claim, both situate on Long

Creek in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Terri-

tory of Alaska.

(3) That, at the time of the execution of said

deed, the said Tim Buckley did not have, own, or

possess an interest in or to the said Novikakat as-

sociation claim in excess of an undivided one

eighth interest, nor in or to the said Buckeye asso-

ciation claim in excess of an undivided four six-

teenths interest, and could not convey to the de-

fendant Verhonic any greater interest than said

luidivided interests last mentioned in and to each

of said mining claims.

(4) That, thereafter, the defendant Albert Ver-

honic attempted to convey to the defendant James

Cody the said interests so transferred to him by

Tim Buckley, but said conveyance of any interests

over and above the interests actually owned by said

Tim Buckley in said mining claims at the time

of the execution of said deed was and is void.
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(5) That said defendants have claimed, and do

now claim, that said deed from Tim Buckley con-

ve3'ed all the interest in and to said mining claims

lield and owned by the plaintiff herein, and are

claiming and asserting ownership therein, and dis-

pute the title of plaintiff herein.

(6) That said deed from said Tim Buckley to

Albert Verhonic constitutes a cloud on the title of

plaintiff herein. [2]

(7) That plaintiff has been compelled to and

has instituted this suit to quiet title to said prop-

erty and to remove the cloud therefrom and has

become liable for a reasonable attorney's fee.

(8) That the claim or claims of defendants

herein in and to the interest in said mining claims

held and owned by plaintiff herein is without right

and is void.

Wherefore

:

Plaintiff prays judgment against said defendants

and each of them as follows

:

(1) That, under and by virtue of plaintiff's

first cause of action hereinabove set forth, said de-

fendants be required to appear in this action and

set forth what title they have or claim in and to

the said property adverse to plaintiff herein, and

that said claim be by this Court adjudged to be

void and of no effect, and that plaintiff's title in

and to said interest in said mining claims be quieted

and that the defendants be enjoined from claiming

or asserting any right, title, or interest in or to

said claims or either of them adverse to plaintiff

herein.
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(2) That plainti:ff have judgment under his sec-

ond cause of action herein for an order of this

Court, decreeing said deed from Tim Buckley to

the defendant Verhonic, and any deed that said

Verhonic may have made to the defendant James

Cody, to cover but a one-eighth interest in the

Novikakat claim and a four sixteenths interest in

the Buckeye claim, and that the original deed from

said Tim Buckley to the said Albert Verhonic be

delivered to this Court for correction and cancela-

tion.

(3) For judgment against said defendants for

his costs of suit incurred herein, including an at-

torney's fee and for such other and further relief

as to the Court shall appear meet and just in the

premises.

JOHN A. CLARK
Attorney for Plaintiff. [3]

United States of America,

Territory of Alaska—ss.

BART C. BUCKLEY, being first duly sworn

according to law, on his oath deposes and says:

I am the plaintiff in the above entitled cause; I

have read the within and foregoing complaint, know

the contents thereof, and the same is true as I verily

believe.

BART C. BUCKLEY

J
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Subscribed and sworn to before me on this, the

9th day of August, A. D. one thousand nine hun-

dred thirty.

[Seal] JOHN A. CLARK
Notary Public in and for the Territory of Alaska.

M}^ commission expires 24 April 1934.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug 28 1930. Rob't W.
Taylor, Clerk, by Anne F. Crites, Deputy. [4]

[Title of Court and Cause.]

ORDER DISMISSING FIRST CAUSE OF
ACTION.

Upon motion of the plaintiff, and there appear-

ing good reason therefor,

It is ORDERED that the first cause of action

contained in plaintiff's complaint be and the same

Ls hereby dismissed, without prejudice.

Dated, December 4, 1931.

CECIL H. CLEGG
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Dec 4 1931. Rob't W. Tay-

lor, Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 18, Page 302 Dec.

4 1931. [5]

^
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[Title of Court and Cause.]

AMENDED ANSWER OF DEFENDANT
ALBERT VERHONIC.

Comes now the defendant Albert Verhonic and as

an amended answer to the Complaint of plaintiff

on file herein and existing after the dismissal by

plaintiff of the first cause of action, states:

1. (a) That he denies each and every allega-

tion contained in Paragraph 1 of plaintiff's sec-

ond and further cause of action, set forth in the

Complaint on file herein, except that he admits

said placer mining claims therein mentioned are

on Long Creek in the Nulato Recording District,

Territory of Alaska;

(b) That he denies each and every allegation

set forth in Paragraph 3 of said second cause of

action

;

(c) That as to the matters set forth in Para-

graph 5 of said second cause of action, this de-

fendant admits that he claims said deed from Tim

Buckley conveyed the interests therein set forth,

but he denies that plaintiff owned or held any in-

terest in said claims;

(d) That he denies each and every allegation

set forth in Paragraph 6 of said second cause of

action

;

(e) That he denies each and every allegation set

forth in Paragraph 7 of said second cause of ac-

tion; [6]

(f) That he denies each and every allegation

set forth in Paragraph 8 of said second cause of

action

;
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For a first affirmative defense to the matters set

forth in plaintiff's second and further cause of

action in said Complaint, this defendant states:

1. That neither the plaintiff, nor his predeces-

sors in interest, nor his ancestor, nor his grantor,

now are or have been possessed or seized of the

placer mining claims described in said Complaint,

or either of them, within ten (10) years next pre-

ceding the commencement of this suit.

For a second affirmative defense to plaintiff's

second and further cause of action set forth in said

Complaint, this defendant states:

1. That on or about the 12th day of November,

1917, Thn Buckley and Dave Ward were members

of a mining copartnership, under the firm name of

Ward & Buckley, and said copartners and said Tim

Buckley personally were indebted to certain cred-

itors, hereinafter mentioned, in a large sum of

money

;

2. That on or about the 12th day of November,

1917, said Tim Buckley was the owner of an undi-

vided one-fourth (%) interest in and to the Novi-

kakat Association placer mining claim on Long

Creek, Nulato Recording District, Territory of

Alaska, and an undivided seven-sixteenths (7/16)

interest in and to the Buckeye Association placer

mining claim on said creek;

3. That on the 12th day of November, 1917,

said Dave Ward was the owner of certain undivided

interests in placer mining claims on said creek,

known as No. 8 Below Discovery, the Keystone
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Association and a fractional claim on the upper

end of said No. 8 Below Discovery; [7]

4. That on or about the 12th day of November,

1917, at the instance and request of the said credi-

tors and upon an agreement between said Tim

Buckley and Dave Ward that each should transfer

his property to a trustee for the benefit of said

creditors, the said Dave Ward and the said Tim

Buckley each executed a deed in favor of this de-

fendant, said Tim Buckley's deed conveying to this

defendant an undivided one-fourth (14) interest

in and to said Novikakat Association and an undi-

vided seven-sixteenths (7/16) interest in and to said

Buckeye Association and the said Dave Ward's

deed conveying to this defendant Dave Ward's in-

terest in the placer mining claims above set forth in

Paragraph 3, said property to be held by this de-

fendant in trust for the said creditors, according

to the terms of a certain agreement then and there

executed by said Tim Buckley, Dave Ward and

this defendatn, which said agreement is attached

hereto, marked Exhibit "A" and by reference made

a part hereof

;

5. That this defendant was the grantee in said

deeds and was the first party in said trust agree-

ment (Exhibit "A") and is the Albert Verhonic

mentioned in said trust agreement as a creditor

of said copartnership firm, for whose benefit said

conveyance was made

;

6. That on or about the 12th day of November,

1917, this defendant took possession of said placer
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mining claims and between said day and the 31st

day of May, 1919, held said claims pursuant to the

said trust agreement of November 12, 1917;

7. That on or about the 31st day of May, 1919,

said creditors mentioned in said Exhibit "A" were

still unpaid and said trust agreement of November

12, 1917, was only partially executed and further

acts were required thereunder and this defendant,

for the purpose of better carrying out said trust

agreement signed an indenture, of date May 31,

1919, in favor of James Cody, a copy of which said

indenture is attached hereto, marked [8] Exhibit

"B" and by reference made a part hereof;

8. That each of the creditors set forth in Ex-

hibit "A" agreed to the execution of said indenture

of May 31, 1919;

9. That said James Cody took certain steps

pursuant to carrying out the terms of said Exhibit

"A" and Exhibit ''B" and collected and paid cer-

tain sums of money pro rata to the creditors men-

tioned in said Exhibit "A", but none of said credi-

tors at any time received more than a small por-

tion of the amounts due them, as set forth in said

Exhibit '*A", and the same Ls still in full force

and effect and uncompleted;

10. That the said James Cody departed from

the Territory of Alaska and is residing in the

Yukon Territory and is not within the Territory

of Alaska and cannot be found therein and does

not maintain any residence within the Territory of

Alaska and has no property within the Territory
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of Alaska and he is not taking any steps to pro-

tect the interests of said beneficiaries mentioned in

said Exhibit ''A";

11. That said Tim Buckley and Dave Ward, the

makers of said deed, are necessary and indispens-

able parties to this action;

12. That the beneficiaries in said trust agreement

of November 12, 1917, are necessary and indispens-

able parties to this action, they being: Northern

Commercial Company, Pacific Gold Storage Com-

pany, Martin Sickinger, Albert Verhonic, Peter

Johnson, George Gunderson, A. Endres, Mrs. C.

W. Strite, W. Carlson, Whitton and Carlson, Selch

and Walker, Robert Deacon, Carl Nelson, Dr. A. B.

Jones, Emil Hartwich, Joe Stone, Mike Thomas,

Peter Chivilo, Wild Goose Hotel.

For a third affirmative defense to plaintiff's sec-

ond and further cause of action set forth in said

Complaint, this [9] defendant states:

1. That the deed mentioned in Paragraph 2 of

plaintiff's second and further cause of action, con-

tained in the Complaint of plaintiff on file herein,

was duly recorded in the Office of the Recorder for

the Nulato Recording District, Territory of Alaska,

on the 19th day of December, 1917, in Vol. 2 of

Deeds at page 298

;

2. That this action is not brought within the time

limited by the laws of Alaska and the same is a

stale demand, not cognizable by a court of equity;

3. That this defendant, Albert Verhonic, has

been compelled to and has employed attorneys to
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defond this suit and has become liable to them for

reasonable attorneys' fees.

For a fourth affirmative defense to plaintiff's

second and further cause of action set forth in

said Complaint, this defendant states:

1. That there is another action, to-wit: Cause

No. 3239 in the District Court for the Territory

of Alaska, Fourth Division at Fairbanks, Alaska,

entitled Tim Buckley and Bart C. Buckley, plain-

tiffs, against Albert Verhonic, James Cody and

Dave Ward, defendants, pending in this Court, in-

volving all of the parties to this action and involv-

ing the identical cause of action (if any is stated)

herein set forth, the Summons in which action was

served on November 22, 1929.

WHEREFORE, this defendant, Albert Verhonic,

prays that plaintiff take nothing by his Complaint

and that this defendant have judgment against

plaintiff for the costs and disbursements in this

suit expended, including reasonable attorneys' fees

to [10] be fixed by this Court.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.

United States of America,

Territory of Alaska—ss.

HARRY E. PRATT, being first duly sworn, on

oath deposes and says: I am the attorney for the

above named defendant, Albert Verhonic; I have

read the foregoing Amended Answer of said de-
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fendant, know the allegations thereof and the same

are true as I verily believe; the said defendant,

Albert Verhonic, resides and is personally present

in the Nulato Recording Precinct, Territory of

Alaska and is not present at the place where this

Amended Answer is to be verified, to-wit: at Fair-

banks, Alaska, and therefore this verification is

made by this affiant.

HARRY E. PRATT

Subscribed and sworn to before me this 1st day

of October, 1932.

[Seal] LOUIS K. PRATT
Notar}^ Public in and for Alaska. My commission

expires June 25, 1936.

Service of the foregoing Answer, by receipt of

a copy thereof, if hereby acknowledged this 3rd

day of October, 1932.

CHAS. E. TAYLOR
Attorney for plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Oct. 3, 1932. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [11]

[Title of Court and Cause.]

ORDER.

This cause having been brought on regularly for

hearing on January 20th, 1933, upon the motion of
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the plaintiff for an order transferring this cause

to some other Division of Alaska, for trial

;

And the Presiding Judge of this Division having

heretofore announced that he is disqualified to try

the said action:

Now, therefore, by consent of all the parties here-

to, it is ORDERED that this cause be, and the same

is hereby referred to Hon. Lester Gore, Presiding

Judge of the Second Division of Alaska, for further

proceedings, and that on account of the incon-

venience to witnesses to attend Court at Nome,

Alaska, That he be requested to come to this Divi-

sion to try the said action, and that the manner of

the settlement of the pleadings herein be left to the

discretion of the said trial Judge, as to whether the

same be done by briefs or otherwise.

Dated, Fairbanks, Alaska, January 25, 1933.

E. COKE HILL
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jan. 25, 1933. N. H.

Castle, Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 18, Page 611. [12]

[Title of Court and Cause.]

MOTION TO STRIKE PARTS OF AMENDED
ANSWER OF DEFENDANT

ALBERT VERHONIC.

Comes now the above named plaintiff, by his

attorney, Charles E. Taylor, and moves the Court
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for an order striking from the amended answer of

the defendant, Albert Verhonic, that portion there-

of designated as a First affirmative defense to the

matter set forth in plaintiff's complaint, and found

on Page 2 of said answer, for the following rea-

sons, to wit:

a. That the allegations of such defense are

mere repetitions of the allegations set forth in

the defendant's original answer as a first

affirmative defense to plaintiff's second cause

of action, and to which said first affirmative

defense in said original answer, this plaintiff

demurred, and the said demurrer was sustained

by this Court.

b. That the said matter is irrelevant and

redundant.

Plaintiff also moves the Court for an order

striking from said amended answer of the defend-

ant Albert Verhonic, that portion thereof desig-

nated as a Second affirmative defense to plaintiff's

second cause of action, found on pages 2, 3 and 4

of said answer, for the following reasons, to wit:

a. That the allegations of such defense are

the same, identical allegations that were con-

tained in the original answer of the said de-

fendant Albert Verhonic, and designated there-

in as a Third affirmative defense to plaintiff's

second cause of action, and is a mere repetition

thereof, and to which said third affirmative

defense, this plaintiff interposed a demurrer,

which was sustained by this Court.
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b. That the said matter is irrelevant and

immaterial, and redundant.

CHAS. E. TAYLOR
Attorney for plaintiff.

Due service hereof admitted this Nov. 5, 1932.

H. E. PRATT
Attorney for Defts.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Nov. 5, 1932. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [13]

[Title of Court and Cause.]

ORDER GRANTING MOTION TO STRIKE
THE FIRST AND SECOND APFIRMA-

I TIVE DEFENSE TO PLAINTIFF'S
SECOND CAUSE OF ACTION.

The files and records of the above entitled cause

were transferred to the District Court for the

Second Division, Territory of Alaska, for the pur-

pose of settling the pleadings and thereafter con-

tinuing until the cause was finally concluded.

From the records and files, it appears that the

plaintiff alleged that he was the owner in fee in

possession and entitled to possession of certain

interests in placer mining claims on Long Creek in

the Nulato Recording District of the Fourth Di-

vision of Alaska, subject only to the paramount title

of the United States.
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The defendant, Yerhonic, appeared and demurred

to the complaint, which demurrer was overruled.

The defendant, Cody, did not appear and his default

was duly entered; thereupon the defendant, Ver-

honic, filed his answer in which there appeared a

first affirmative defense to the matters set forth in

the second cause of action in plaintiff's complaint,

alleging

:

"1. That at the time of the commencement

of this action the plaintiff was not in the pos-

session of either of the placer mining claims

described in said cause of action and this Court

is, therefore, without jurisdiction, as a court of

equity, to adjudicate the controversy."

There was also a second affirmative defense to

plaintiff's second cause of action, alleging:

"1. That neither the plaintiff nor his prede-

cessors in interest now are or have been pos-

sessed of the placer mining claims described

in the complaint herein or either of them within

ten years next preceding the commencement of

this suit."

A third and fourth affirmative defense to plain-

tiff's second cause of action were included in the

original answer, to all of which affirmative defenses

the plaintiff demurred. On December 4, 1931, the

demurrer was sustained as to the first, second and

third affirmative defenses; thereupon the defendant,

Verhonic, filed an amended answer to the plaintiff's
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complaint, in which as a first affirmative defense to

plaintiff's second cause or action, he alleges:

"1. That neither the plaintiff, nor his pre-

decessors in interest, nor his ancestor, nor his

grantor, now are or have been possessed or

seized of the placer mining claims described in

said Complaint, or either of them, within ten

(10) years next preceding the commencement of

this suit."

The amended answer also contains second, third

and fourth affirmative defenses to plaintiff's second

and further cause of action.

Plaintiff moves to strike from the amended answer

the first and second affirmative defenses contained

in the amended answer for the reason that the first

affirmative defense contained in the amended an-

swer is identical with the second affirmative defense

to plaintiff's second cause of action in the original

answer, and that the second affirmative defense to

plaintiff's second cause of action contained in the

amended answer is identical with the third affirma-

tive defense contained in the original answer of de-

fendant, and, therefore, they are mere repetitions of

the first three affirmative defenses in the original

answer, demurrers to which have been sustained.

A comparison made between the second affirma-

tive defense to plaintiff's second cause of action in

the original answer and the first affirmative defense

to plaintiff's second cause of action in the amended

I
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answer shows that the wording in each is practically

the same. [15]

The first affirmative defense of plaintiff's second

cause of action in the amended answer adds the fol-

lowing words: "nor his ancestor", "nor his gran-

tor", and "or seized". From the files and the

records, it appears that the property described in

the Complaint and the Answer is unpatented placer

mining claims. The additional words contained in

the first affirmative defense to the plaintiff's second

cause of action in the amended answer add nothing

to the second affirmative defense to plaintiff's second

cause of action as set forth in the original answer.

The intent and purport of the tAvo paragraphs are

the same and the second affirmative defense of

plaintiff's second cause of action and the demurrer

to the second affirmative defense to plaintiff 's second

cause of action in the original answer having been

sustained, the MOTION to STRIKE the first affir-

mative defense to plaintiff's second cause of action

as set forth in the amended answer IS HEREBY
GRANTED.
An inspection of the second affirmative defense to

plaintiff's second cause of action as contained in the

amended answer shows paragraphs 1, 2, 3, 4, 5, 6,

7, 8 and 9 are the same as contained in like num-

bered paragraphs of defendant's third affirmative

defense to plaintiff's second cause of action in the

original answer ; in the amended answer paragraphs

10 and 11 of the third affirmative defense to plain-
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tiff's second cause of action in the original answer

are omitted
;
paragraph 10 of the second affirmatives

defense of phiintiff's second cause of action in the

amended answer is similar to paragraph 12 of de-

fendant's third affirmative defense to plaintiff's

second cause of action as contained in the original

answer except that said paragraph 10 adds the fol-

lowing: "and is not wdthin the Territory of Alaska,

and cannot be found therein, and does not maintain

any residence within the Territory of Alaska, and

has no property within the Territory of Alaska".

Those words add nothing to the affirmative defense.

Paragraphs 11 and 12 of the second affirmative de-

fense to plaintiff's second cause of action as con-

tained in the amended answer allege in effect that

Tim Buckley and Dave Ward and the beneficiaries

in the Trust Agreement of November 12, 1917, are

necessary and indispensable [16] parties to the ac-

tion. In the original answer at paragraph 13 of the

defendant's third affirmative defense to plaintiff's

second cause of action the same allegations were

made. The plaintiff's demurrer to the third affirma-

tive defense to plaintiff's second cause of action hav-

ing been sustained, and the second affirmative de-

fense to plaintiff's second cause of action as con-

tained in the amended answer being similar to all

intents and j)urposes to the said third affirmative

defense, the MOTION to STRIKE the second affir-

mative defense to plaintiff's second cause of action

contained in the amended answer IS HEREBY
GRANTED.



22 Bart C. Buckley vs.

The defendant is allowed twenty (20) days in

which to further plead.

Dated at Nome, Alaska, this 10 day of July, 1933.

LESTER O. GORE,
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska,

Second Division, at Nome, July 10, 1933, Thos. D.

Jensen, Clerk. Rec. O. & J. Vol. 13, page 84. [17]

[Title of Court and Cause.]

REPLY.

(^omes now the above named plaintiff, and for a

reply to the third affirmative defense contained in

the amended answer of defendant Albert Verhonic,

alleges

:

1. That he admits the allegations of paragraph 1

thereof.

2. He denies each and every allegation contained

in paragraphs 2 and 3 thereof.

And for an affirn;iative reply thereto, plaintiff

alleges

:

1. That ever since the month of November 1917,

and up to the time of the commencement of this

action, this plaintiff has worked at prospecting,

and has resided for the most part, in the hills and

remote from any town or business center, and

remote from the office of the recorded for Ruby
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Precinct; That he was not aware of the recording

of the Trust deed mentioned in paragraph 1 of

said third affirmative defense; That there was no

attorney or other person learned in the law avail-

a])le to him, to whom he could go for legal advice

or assistance, had he so desired; That he did not

know of the legal effect of his neglect to take

prompt legal action to protect his rights in the

]jremises, and that even had he desired to do so,

this plaintiff was financially unable at any time to

retain or employ any attorney until the year 1929,

the time of the commencement of this action.

Replying to the Fourth Affirmative defense con-

tained in said amended answer, this plaintiff denies

each and every allegation contained therein.

Wherefore having fully answered the said

amended answer of the defendant Albert Verhonic,

tliis plaintiff prays judgment as originally prayed

for in his complaint.

CHAS. E. TAYLOR,
Attorney for plaintiff. [18]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

Bart Buckley, being first duly sworn on oath,

deposes and says: I am the plaintiff in the above

entitled action; That I have read the foregoing

reply and know the contents thereof, and that the

same is true as I verily believe.

BART BUCKLEY
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Subscribed and sworn to before me this 12th day

of January, A. D. 1934.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska.

My Commission expires July 6, 1934.

Received copy of the foregoing Reply this 13th

day of January, A. D. 1934.

HARRY E. PRATT
Attorney for defendant Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jan. 15, 1934. N. H. Castle,

Clerk. [19]

[Title of Court and Cause.]

ORDER TRANSFERRING CAUSE TO
FOURTH DIVISION FROM THE

SECOND DIVISION.

This cause having heretofore and on January 25,

1933, been transferred to the Second Division for

further proceedings with the request that, on ac-

count of the inconvenience to witnesses to attend

Court at Nome, the Honorable Lester O. Gore,

presiding Judge of the Second Division, come to

Fairbanks to try this action, and said cause being

now ready for trial,

IT IS ORDERED that the above entitled cause

be, and it is hereb}^, transferred to the Fourth Divi-

sion at Fairbanks for trial.
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Entered in Court Journal No. 19, page 1, Jan. 15,

1934. [20]

[Title of Court and Cause.]

OPINION.

Chas. E. Taylor, Esq., of Fairbanks, Alaska, for

Plaintiff;

Harry E. Pratt, Esq., of Fairbanks, Alaska, for

Defendant Verhonic.

The above-named action was submitted to the

Court under the stipulation that the testimony in-

troduced in the cause of Tim Buckley and Bart

Buckley, plaintiffs against Albert Verhonic, James

Cody and David Ward, No. 3239, should be con-

sidered as introduced in this action.

The plaintiff prayed that the deed of Tim Buck-

ley to Albert Verhonic dated November 12, 1917,

be decreed to cover but 1/8 interest in the Novikaket

Association claim and a 4/16th interest in the Buck-

eye Association claim and that the said deed be

delivered to the Court for correction and cancel-

ation.

The Court has filed its opinion in case No. 3239

finding that Bart C. Buckley had no interest in the

property described in the complaint on November

12, 1917, and so finds in this present case for the

reasons stated in that opinion and which, by refer-

ence, are incorporated herein and made a part

hereof. That by reason of such finding, the plaintiff
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shall take nothing herein and the defendant is

allowed his costs and disbursements herein.

Let findings of fact and conclusions of law be

submitted in accordance with this opinion.

Dated at Nome, Alaska, this 19th day of April,

1934.

LESTER 0. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Apr. 23, 1934. N. H. Castle,

Clerk. [21]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Be it remembered that this cause came on regu-

larly for trial in the above entitled Court before

the Honorable Lester O. Gore, District Judge, on

the 16th day of January, 1934, and it was stipulated

by the parties and their counsel that the evidence

introduced in Cause No. 3239, entitled Tim Buckley

and Bart Buckley against Albert Verhonic, et al.,

defendants, should be considered as introduced in

this action, and testimony was introduced in said

cause 3239 upon the 16th, 17th, and 18th days of

January, 1934. The matter was taken under advise-

ment, and upon the 19th day of April, 1934, a

written opinion was made in the Cause.

Therefore pursuant to said written opinion and

from the aforesaid evidence the Court finds as fol-

lows, to-wit:
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1.

That upon the 12th day of November, 1917, one

Tim Buckley duly executed a deed in favor of

Albert Verhonic, one of the defendants, wherein

and whereby there was conveyed to said Albert

Verhonic a Seven-Sixteenths (7/16) interest in the

Buckeye Association Placer mining claim and an

undivided One-Fourth (i/4) interest in the Novika-

ket Association placer mining claim on Long Creek

in the Nulato Mining and Recording District, Terri-

tory of Alaska, which deed was duly recorded upon

the 19th day of November, 1917, in Volume II of the

Records of said recording district on page 298, and

which deed was admitted in evidence on the trial

of this cause as plaintiffs' Exhibit No. 4. [22]

2.

That at the time of the execution of the aforesaid

deed, the maker thereof, to-wit, Tim Buckley, was

the owner, legally and equitably, of the property

tlierein conveyed, and the plaintiff Bart C. Buck-

ley was not the owner of any interest, legal or

equitable, in any of said property conveyed by said

deed.

3.

That the plaintiff at the time of commencing this

action had no title, legal or equitable, in and to

said Novikaket Association placer mining claim or

said Buckeye Association placer mining claim, and

said deed of November 12, 1917 from Tim Buckley

to Albert Verhonic did not and does not constitute

any cloud upon any title of plaintiff.
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CONCLUSIONS OF LAW.

From the above mentioned facts, the Court con-

cludes as a matter of law:

1.

That upon the 12th day of November, 1917, the

plaintiff Bart Buckley was not and at no time there-

after has been an owner of any interest, either legal

or equitable, in and to the One-Fourth (%) interest

in the Novikaket Association Placer Mining Claim,

and the Seven-Sixteenths (7/16) interest to the

Buckeye Association placer mining claim on Long

Creek, aforesaid.

2.

That plaintiff is not entitled to take anything un-

der and by virtue of the matters set forth in his

Complaint, and the defendant Verhonic is allowed

his costs and disbursements.

Done this 11th day of May, 1934.

LESTER O. GORE
District Judge.

Service of the foregoing findings of fact and

conclusions of law by receipt of a copy thereof is

hereby acknowledged this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Entered in Court Journal No. 19, page 69. May

15, 1934. [23]

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. LODGED: Apr.

26, 1934. N. H. Castle, Clerk, by Anne F. Crites,

Deputy. [23]
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[Title of Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO FINDINGS
OF FACT AND CONCLUSIONS OF LAW.

Comes now the above named plaintiff, by his

attorney, Charles E. Taylor, and objects and excepts

to the Proposed Findings of Fact and Conclusions

of Law, as prepared and served by Harry E. Pratt,

Esq., attorney for defendant, Verhonic, as follows

:

1. Plaintiff excepts to Finding of Fact No. 2 and
to the whole thereof, for the reason that the same is

not in accord with the evidence adduced at the trial,

but is contrary thereto.

2. Plaintiff excepts to Finding of Fact No. 3

and to the whole thereof, for the reason that the

same is contrary to the evidence adduced at the

trial.

Plaintiff also excepts and objects to the conclu-

sions of law, and to the whole thereof, as proposed,

for the reason that the same is not warranted by the

evidence adduced at the trial, and is based upon
erroneous findings of fact.

Dated, Fairbanks, Alaska, May 1, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Received copy of foregoing exceptions on this 2nd
day of May, 1934, and objections as to time of
service is hereby waived.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-
tory of Alaska, 4th Div. May 2, 1934. N. H. Castle,
Clerk, by Anne F. Crites, Deputy. [24]
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[Title of Court and Cause.]

SETTLEMENT OF PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW.

This matter coming on to be heard upon the lodg-

ing of proposed findings of fact and conclusions

of law by Harry E. Pratt, Esq., attorney for de-

fendants, and upon the filing of plaintiff's excep-

tions thereto by Chas. E. Taylor, Esq., attorney for

plaintiff,

IT IS HEREBY ORDERED that said excep-

tions be overruled and that the findings of fact

and conclusions of law be signed and filed as pro-

posed.

Done in open Court this 11th day of May, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 19, page 68. May
15, 1934. [25]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Comes now the above named plaintiff Bart Buck-

ley, by his attorney Charles E. Taylor, and moves

the Court for an order setting aside the Findings

of Fact and Conclusions of law made and filed

herein on May 14, 1934, and granting plaintiff a new
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trial of said action, for the following reasons, to-wit

:

1. Because the evidence given at the trial of said

cause was insufficient to support or justify the said

findings of fact and conclusions of law, in that,

(a) The Court found as a fact, that one Tim Buck-
ley, on or about the 12th day of November 1917, exe-

cuted a deed in favor of the defendant Albert Ver-

honic, conveying a 7/16 interest in the Buckeye
Association placer mining claim and an undivided

one-fourth interest in the Novikaket Association

placer mining claim, on Long Creek, in the Nulato

Recording Precinct, Fourth Division of Alaska, and
that at the time of the execution thereof, the said

Tim Buckley was the owner, legally and equitably of

the property therein conveyed, and that the plain-

tiff, Bart C. Buckley was not the owner of any
interest, legal or equitable, in any of the said prop-

erty.

Whereas the evidence conclusively shows that dur-

ing the years 1914 and 1915 the plaintiffs Tim and
Bart Buckley, and their brother Con Buckley were
mining copartners, and worked and operated the

upper portion of the said Novikaket claim, and that

their operations were successful and they made con-

siderable money thereat; That the proceeds of the

said operations were used in the acquisition of other

mining interests, including an imdivided three-

eighths interest in the said Novikaket claim, and
that all of such interests, except an undivided 1/16

thereof were taken and recorded in the name of Tim
Buckley. [26]
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The evidence further discloses that Con Buckley

withdrew from the said partnership, and that there-

upon the said Tim Buckley conveyed to the said Con

Buckley his share, to-wit: an %th interest in said

Novikaket claim ; leaving the balance of a one-fourth

interest as the property of the remaining partners,

Tim and Bart Buckley; one-sixteenth interest

thereof being recorded in the name of Bart Buckley.

The evidence further discloses that thereafter, and

in July, 1917, the said Tim Buckley acknowledged

in writing that Bart C. Buckley was the owner of an

Yg interest in the Novikaket and Buckeye claims,

and of a half interest in the mining machinery and

equipment aforesaid, and then and there agreed to

purchase such interest from Bart C. Buckley, but

that the said sale was never consummated;

The evidence further discloses that at the time of

the transfer from Tim Buckley to Verhonic, that

Bart C. Buckley claimed and gave notice of his

ownership in the property thus transferred, includ-

ing the defendant Verhonic; and that he also in-

formed the said Verhonic thereof shortly thereafter

;

The evidence conclusively shows that Bart C.

Buckley was and is the owner of an undivided Yg

interest in the Novikaket claim and in the Buckeye

Association claim, together with an undivided half

interest in the mining machinery and equipment

upon the said claims

;

There is no evidence before the Court to show

that the conditions of any of the parties have been

changed, or that the defendants or the creditors of
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Tim Buckley and David Ward, or any of them have

suffered any detriment or damage by reason of the

fact that Bart C. Buckley has not heretofore

brought this action.

2. The Court finds as a fact that the plaintiff

Bart C. Buckley, at the time of the commencement

of this action had no title, either legal or equitable

in the said Novikaket or Buckeye claims, or either

of them, and that the said deed from Tim Buckley

to the said defendant Albert Verhonic did not and

does not constitute any cloud upon any title of the

plaintiff Bart C. Buckley.

Whereas as heretofore stated and set forth, the

evidence conclusively shows that the said Bart C.

Buckley as early as 1915 owned an undivided Yg

interest in each of the said claims, and a half inter-

est in the personal property, and that he has never

transferred the same, and still owns the same, al-

though the title was of record in the name of Tim
Buckley and was transferred by him without any

legal right or authority from the said Bart C. Buck-

ley, and that such deed of conveyance constitutes

a cloud upon the title of the said Bart C. Buck-

ley. [27]

3. That by reason of the foregoing, the said

Findings of Fact and Conclusions of Law, are

against the law of the case, to all of which, together

with the ruling of the Court thereon the plaintiff

excepted during the progress of the trial and such

exceptions were allowed by the Court.

CHAS. E. TAYLOR,
Attorney for plaintiff.
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Due Service hereof admitted this 17th day of

May A. D. 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. May 17, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [28]

[Title of Court and Cause.]

ORDER DENYING MOTION FOR
NEW TRIAL.

This matter coming on to be heard upon the mo-

tion of the plaintiff in the above-entitled cause for

a new trial,

And the Court having duly considered the motion

and the briefs filed by the attorneys for the plaintiff

and defendants and the Court being fully advised in

the premises,

It is hereby ORDERED that the motion for a new

trial in the above-entitled cause be denied.

Done in Open Court this 15th day of June, 1934.

LESTER O. GORE,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Jun. 18, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 19, page 82. [29]
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In the District Court for the Territory of Alaska,

4th Division.

No. 3357.

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC, and JAMES CODY,
Defendants.

JUDGMENT AND DECREE.

Be it remembered that this Cause came on regu-

larly for trial in the above entitled Court upon the

16th day of January, 1934, and upon said day and

the 17th and 18th days of January, 1934, evidence

was introduced, and thereafter the Court made find-

ings of fact and conclusions of law which are on file

herein.

Now therefore, it is ordered, adjudged, and de-

creed as follows:

1.

That plaintiff take nothing by reason of the

matters set forth in his pleadings in the above en-

titled Cause and that the defendants have judgment

for their costs in the sum of $ to be

taxed by the clerk of this Court.

Done this 15 day of June, 1934.

LESTER O. GORE
District Judge.
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Service of the foregoing Judgment and Decree

by receipt of a copy thereof is hereby acknowledged

this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed]: Lodged Apr 26 1934. Filed in the

District Court, Territory of Alaska, 4th Div. Jun

27 1934. N. H. Castle, Clerk, by E. A. Tonseth,

Deputy.

Entered in Court Journal No. 19, page 83. [30]

[Title of Court and Cause.]

MOTION FOR ORDER EXTENDING TIME TO
FILE BILL OF EXCEPTIONS.

Comes now the above named plaintiff, Bart C.

Buckley, by his attorney, Charles E. Taylor, and

moves the Court for an order allowing the plaintiff

an extension of sixty days days time to prepare,

serve and file his Bill of Exceptions in this action.

Dated, June 28, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Due service hereof admitted this June 28, 1934.

HARRY E. PRATT
Attorney for

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jun 29 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [31]
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Form No. 123

Signal Corps, United States Army
Washington-Alaska Military Cable and Telegraph

System

TELEGRAM
Received at

80 WXE D 60 Just Dl

Nome Als 1130AM Jun 29 1934

Clerk Dist Court

Fairbanks

Re eases Buckley versus Verhonic Judge Gore

today made minute order extending time sixty days

for plaintiff to prepare serve and file bill of excep-

tions Stop Judge Gore instructed me to request

you to inform attorneys for plaintiff and defendant

that he has resigned as Judge of this Court to take

effect upon the appointment and qualification of his

successor.

THOMAS D. JENSEN
327P Clerk District Court. [32]
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In the District Court for the Territory of Alaska,

Fourth Division.

No. 3239

TIM BUCKLEY and BART C. BUCKLEY,
Plaintiffs,

vs.

ALBERT VERHONIC, JAMES CODY and

DAVID WARD,
Defendants.

No. 3357

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC and JAMES CODY,
Defendants.

In the above cases which were heard by Lester

O. Gore, District Judge, and in which cases time

to prepare, serve and file the bills of exceptions was

extended sixty (60) days on motion of attorney

for plaintiffs,

NOW, THEREFORE, IT IS ORDERED that

control of said causes be and the same hereby is re-

served over the present term by the Court for the

purpose of settling said Bills of Exceptions and

for any other purpose which may seem meet in the

premises.
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Done in Open Court this 13th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul 23 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 99. [33]

[Title of Court and Cause.]

It appearing that time to prepare, serve and file

Bills of Exceptions in the above-entitled causes has

been extended sixty (60) days, by Order of this

Court, and it further appearing that Lester O. Gore,

District Judge for the Second Division, Territory

of Alaska, is departing from his official residence

for an indefinite period,

IT IS HEREBY ORDERED that time in which

the plaintiffs' attorney shall prepare, serve and file

his Bills of Exceptions in the above-entitled causes

is extended an additional thirty (30) days over the

sixty (60) day period heretofore allowed.

Done in Open Court this 16th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul. 23, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 99. [34]
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[Title of Court and Cause—No. 3357.]

ASSIGNMENT OF ERRORS.

Now, on this 13th day of September, 1934, comes

the above named plaintiff, Bart C. Buckley, by his

attorney, Charles E. Taylor, and says that the judg-

ment of this Court, dated June 15th, 1934, and filed

and entered herein on June 27, 1934, is erroneous

and against the just rights of the said plaintiff, for

the following reasons:

1. The Court erred in refusing to admit in evi-

dence FOR ALL PURPOSES, the agreement made

between Tim Buckley and the plaintiff Bart C.

Buckley, in writing, and dated July 1, 1917, being

plaintiff *s exhibit No. 5, and in limiting the purpose

of the admission of such exhibit only to show what

the plaintiff did at the time he found out that Mr.

Verhonic claimed the property; for the reasons:

(a) That the said agreement shows that on

July 1, 1917, the plaintiff, Bart C. Buckley was

an equal owner with the said Tim Buckley of an

undivided one-fourth (%) interest in the Novi-

kaket claim, the Buckeye claim, and other min-

ing claims and mining property, the same being

the property thereafter transferred by the said

Tim Buckley to the defendant Albert Verhonic.

(b) That this ownership of the plaintiff was

made known to the defendant Albert Verhonic,

and to the creditors of Tim Buckley and David

Ward, and to other persons present at the meet-
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ing of creditors of said Buckley and Ward, at

Long Creek, prior to the making of the deed

and other instruments between the said Tim
Buckley and the defendant Albert Verhonic, and

was thereafter made known again to the said

defendant Verhonic by the plaintiff, when Ver-

honic went to take possession of said property.

(c) That nowhere in the evidence is it shown

that the plaintiff, Bart C. Buckley, transferred

any of his interests in said property, except to

the said Tim Buckley on July 20, 1934, which

said transfer was without consideration.

2. The Court erred in finding as a matter of

fact, the matters contained in Finding of Fact No.

2, to-wit: [35]

''That at the time of the execution of the afore-

said deed, the maker thereof, to-wit: Tim Buckley,

was the owner, legally and equitably, of the property

therein conveyed, and the plaintiff, Bart C. Buckley

was not the owner of any interest, legal or equitable,

in any of said property conveyed by said deed.''

and further erred in overruling the plaintiff's ex-

ceptions thereto, all for the following reasons:

(a) That the said Finding of fact is not in

accordance with the evidence adduced at the

trial, but is contrary thereto.

(b) That the evidence shows, that while the

record title to the said property was in the name
of Tim Buckley, one-half thereof was held in

trust by him for the plaintiff, Bart C. Buckley,
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and that such fact was made known to the de-

fendant Albert Verhonic before he received the

deed for said property from Tim Buckley. That

as testified to by the plaintiff, he informed the

said Albert Verhonic both before the papers

were signed, and afterward, of his interest in

said property.

3. The Court erred in finding as facts, the mat-

ters set forth in Finding of Fact No. 3, to-wit:
'

' That the plaintiff at the time of commencing this

action had no title, legal or equitable, in and to the

said Novikaket Association placer mining claim or

said Buckeye Association placer mining claim, and

said deed of November 12, 1917, from Tim Buckley

to Albert Verhonic did not and does not constitute

any cloud upon any title of plaintiff.''

for the following reasons, to-wit

:

(a) That the said Finding of Fact is not in

accordance with the evidence, but is contrary

thereto.

(b) That the evidence shows that the record

title was in the name of Tim Buckley, but that

the plaintiff, Bart C. Buckley was an equal

owner with the said Tim Buckley, in the prop-

erty then standing in his name, and being the

same property transferred by the said Tim

Buckley to Albert Verhonic ; That the defendant

Verhonic was informed and well knew of the

plaintiff's interest in said property both before

and after the agreement and deed between him-

self and the said Tim Buckley.
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(c) That in the giving of such deed by the

said Tim Buckley and the acceptance thereof by

the defendant Verhonic of said property, in

which the plaintiff claimed to own an interest,

and the acceptance of such deed over the protest

of the plaintiff, created a cloud upon the title

of the plaintiff in said property.

4. The Court erred in concluding as matters of

law, the matters set forth in Paragraphs 1 and 2

of its Conclusions of Law, and the whole thereof,

for the following reasons, to-wit: [36]

(a) That the said conclusions of law, and

the whole thereof, are based upon erroneous

Findings of Fact, and are not warranted by the

evidence produced upon the trial of said action.

(b) For the additional reasons heretofore

stated as (b) and (c) in Assignments of Er-

ror Nos. 2 and 3.

5. The Court erred in overruling the plaintiff's

exceptions to the said Findings of Fact and Con-

clusions of Law, for the reasons hereinabove stated

in (a), (b), and (c) in Assignments of Error

Nos. 2 and 3.

6. The Court erred in overruling the plaintiff's

motion for a new trial, for the reason that the Find-

ings of Fact and Conclusions of law by the Court

were erroneous in fact and in law, as hereinbefore

set forth.

7. The Court erred in giving and entering judg-

ment against the plaintiff in this action, and in fa-
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vor of the defendant Albert Verhonic, for the fol-

lowing reasons, to-wit:

(a) That at the time of the giving of the

deed of trust and other instruments by Tim
Buckley to the defendant Albert Verhonic, and

prior thereto, the plaintiff, Bart C. Buckley

had been and was then an equal owner with Tim
Buckley in all of the property described in said

deed and instruments.

(b) That such ownership of the plaintiff in

said property was made known to the said

Albert Verhonic and other persons interested,

prior to the execution and delivery of said con-

veyance by Tim Buckley to Verhonic.

(c) That the plaintiff was present at the

creditors meeting prior to the execution of said

instruments of conveyance, and then and there

protested against his interests being included

in said transfer, and the same should not have

been included in said conveyance.

(d) That the giving of the said deed by the

said Tim Buckley and the acceptance thereof by

the said Albert Verhonic, and the placing of the

same on record by him, created a cloud upon the

title of the plaintiff in said property, and the

plaintiff is entitled to have the same removed.

CHAS. E. TAYLOR,
Attorney for Plaintiff.
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Due service of the foregoing Assignment of Er-

rors admitted by receipt of a copy thereof, this

13 day of September, A. D. 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [37]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named plaintiff, Bart C. Buckley, con-

sidering himself aggrieved by the judgment of this

Court made and entered in the above entitled action

and filed herein on June 27th, 1934, does hereby ap-

peal from the said judgment to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified and set forth in the As-

signment of Errors, Avhich is filed herewith ; and the

said plaintiff prays that this appeal may be al-

lowed and that a citation may be issued accordingly

to the answering defendant Albert Verhonic, and

that a transcript of the records and papers upon

which the said judgment was made, duly authenti-

cated by the Clerk of this Court, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California.

Plaintiff further prays that this Court fix the

amount of a Bond, to be approved by this Court, and

filed herein by the plaintiff, upon said appeal.
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Dated, Fairbanks, Alaska, Sept. 13, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service of the foregoing petition for appeal

and a copy thereof is hereby acknowledged, this 13

day of September, 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [38]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

NOW on this day of September, 1934, this

cause came on regularly to be heard before the above

Court upon the petition of the above named plain-

tiff for an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the judgment

of this Court, made and entered in this action on

the 15th day of June, 1934, and the Court being fully

advised in the premises,

IT IS ORDERED that the said Plaintiff's Ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California,

be, and the same is hereby allowed.

IT IS FURTHER ORDERED that the amount

of the cost bond herein be, and the same is hereby

fixed in the sum of Two Hundred & Fifty Dollars.
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This Order should have been signed Sept. 14th

and is therefore signed now for then.

DATED, Fairbanks, Alaska, September 21st,

1934.

J. H. S. MORISON,
District Judge.

Due service of the foregoing Order Allowing Ap-

peal admitted by receipt of a copy thereof this

day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 167. Sep.

26, 1934. [39]

[Title of Court and Causfe.]

CITATION ON APPEAL.

The President of the United States of America,

to the above-named Albert Verhonic, Appellee, and

to Harry E. Pratt, Esq., his attorney, GREETING :

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an order

allowing an appeal, made and entered in the above

entitled cause, in which Bart Buckley is plaintiff



48 Bart C. Buckley vs.

and appellant and Albert Verhonic is defendant and

appellee, to show cause, if any there be, why the

judgment made and entered in said action on the

15th day of June, 1934, as mentioned in said order

allowing appeal, should not be set aside and re-

versed, and why speedy justice should not be done

to said appellant above named in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America on this 21st day of

September, A. D., one thousand nine hundred and

thirty-four. This Order should have been signed

Sept. 14th and therefore is signed now for then.

J. H. S. MORISON,
District Judge.

Due service of the foregoing citation admitted this

day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 168, Sep.

26, 1934. [40]
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[Title of Court and Cause.]

COST BOND AND ORDER.

KNOW ALL MEN BY THESE PRESENTS:
That we, Bart C. Buckley as principal and

UNITED STATES FIDELITY & GUARANTY
CO. of MARYLAND, as sureties, are held and firmly

bound unto the above named defendant Albert Ver-

honic, in the sum of Two hundred fifty dollars

($250.00) lawful money of the United States of

America, to be paid to the said Albert Verhonic, his

heirs, executors, administrators and assigns, for the

payment of which sum, well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally, firmly by these

presents.

SEALED WITH OUR SEALS AND dated this

13th day of September, 1934.

The condition of the above obligation is such, that

whereas the above bounden Bart C. Buckley has

filed his petition for appeal, and is about to appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, from that certain judgment made
by the above entitled Court in the above entitled

action on the 15th day of June, 1934, and filed and

entered herein on the 27th day of June, 1934.

Now, therefore, if the above named Bart C. Buck-

ley shall prosecute the said appeal to effect, and

answer all costs if he shall fail to make good his
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plea, then this obligation shall be void, otherwise to

remain in full force and effect.

[Seal] BART C. BUCKLEY,
Principal.

UNITED STATES FIDELITY &
GUARANTY CO.,

Surety.

By GEO. W. ALBRECHT,
Attorney in fact. [41]

United States of America,

Territory of Alaska,

Fourth Division—ss.

GEO. W. ALBRECHT, being first duly sworn on

oath, deposes and says: I am the duly authorized

agent and attorney in fact of the UNITED
STATES FIDELITY AND GUARANTY COM-
PANY, a corporation, duly organized and exist-

ing under the laws of the State of Maryland, surety

on the foregoing undertaking, that to the best of my
knowledge and belief the said corporation has com-

plied with the provisions of Chapter 52 of the 1915

Session Laws of Alaska, pertaining to surety com-

panies and corporations, and that the said surety

company is authorized to do business within the

Fourth Judicial Division of Alaska, and is worth

more than double the amount of the liability ex-

pressed in the foregoing undertaking, over and

above all just debts and liabilities, in property not

exempt from execution.

GEO. W. ALBRECHT,
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Subscribed and sworn to before me this 13 day of

Sept. A. D. 1934.

[Seal] CHAS. E. TAYLOR,
Notary Public in and for Alaska. My commission

expires 29 June 1938. [42]

ORDER APPROVING BOND.

The above and foregoing cost bond is hereby ap-

proved on this 21st day of September, 1934, and

may be substituted for the bond and Order hereto-

fore filed herein. This order should have been signed

Sept. 14th and is therefore signed now for then.

J. H. S. MORISON,
District Judge.

Sep. 26, 1934. Entered in Court Journal No. 19,

page 168.

Due service of copy of above Bond and Order ad-

mitted this -'. day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [43]
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above-

named parties plaintiff and defendant, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on

appeal in the above-entitled cause, for the considera-

tion of the United States Circuit Court of Appeals

for the Ninth Circuit, the title of the court and

cause in full on all papers shall be omitted, except

on the first page of said record, and that there shall

be inserted in place of said title in all papers used

as a part of said record, the words "Title of Court

and Cause''; also that all indorsements on all papers

used as a part of said record shall be omitted, ex-

cept the Clerk's filing marks and the admission of

service.

Dated, Fairbanks, Alaska, September 13th, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

HARRY E. PRATT,
Attorney for Defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

ritory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [44]



Albert Verhonic 53

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING DECEMBER 31, 1934, WITHIN
WHICH TO FILE AND DOCKET CAUSE
ON APPEAL.

This matter coming on for hearing upon the mo-

tion of the above-named plaintiff, the appellant, for

an order extending the time within which to file

and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the plaintiff appellant desires an

extension of time until and including the 31st day

of December, 1934, within which to file and docket

said cause as aforesaid, and all and singular the

matters being fully understood and considered by

this Court,

IT IS ORDERED that the plaintiff-appellant be

and he is hereby given and granted until and in-

cluding the 31st day of December, 1934, within

which to file and docket the record on appeal with

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of California. This Order should have been signed

Sept. 14th and therefore is signed now for then.

Dated, Fairbanks, Alaska, September 21st, 1934.

J. H. S. MORISON,
District Judge.
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Due service hereof admitted this day of

September, 1934.

Attorney for defendant Albert Verhonic.

Entered in Court Journal No. 19, page 168.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [45]

[Title of Court and Cause.]

DESIGNATION OF PLACE FOR HEARING
APPEAL.

To the Honorable E. COKE HILL, Judge of the

Above-entitled Court, and to Albert Verhonic,

the Above-named Defendant and Harry E.

Pratt, Esq., His Attorney:

Comes now the above-named plaintiff and appel-

lant in the above-entitled cause, and pursuant to the

act of Congress, giving the designation of the place

of hearing on appeals to the appellant, does hereby

designate the City and County of San Francisco,

State of California, as the place for the hearing of

the said appeal in the above-entitled action.

Dated, Fairbanks, Alaska, September 13, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.
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Due service of the foregoing notice is hereby ad-

mitted by receipt of a copy thereof, this 13 day of

September, A. D., 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 13, 1934. N. H. Castle,

Clerk. [46]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING MARCH 31, 1935, WITHIN WHICH TO
FILE AND DOCKET CAUSE ON APPEAL.

THIS MATTER coming on for hearing upon the

motion of the above named plaintiff, the appellant,

for an order extending the time within which to

file and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the plaintiff appellant desires an

extension of time until and including the 31st day

of March, 1935, within which to file and docket said

cause as aforesaid, and all and singular the matters

being fully understood and considered by this Court.

IT IS ORDERED that the plaintiff appellant be

and he is hereby given and granted until and in-
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eluding the 31st day of March, 1935, within which

to file and docket the record on appeal with the

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of California.

DATED, Fairbanks, Alaska, December 28th, 1934.

E. COKE HILL,

District Judge.

Due service hereof admitted this Dec. 28, 1934.

H. E. PRATT,
Attorney for Deft. Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Dec. 28, 1934. N. H. Castle,

Clerk.

Entered in Court Journal No. 19, page 265, Dec.

28, 1934. [47]

[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
LODGE APPEAL.

On oral motion of Chas. E. Taylor, Esq., for fur-

ther time to docket said cause on appeal, and on his

oral statement that Mr. Harrj^ E. Pratt desired to

interpose his objection thereto that the Court was

without jurisdiction to grant the extension re-

quested, ORDERED that Mr. Taylor have to and

until April 30th, 1935 within which to docket said

cause. Objection by Mr. Pratt was noted and over-
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ruled and an exception to said ruling taken and al-

lowed.

Entered in Court Journal No. 19, page 304. Mar.

8, 1935. [48]

[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
FILE AND DOCKET CAUSE ON APPEAL.

On motion of Chas. E. Taylor, Esq., attorney for

plaintiff, Ordered that time to file and docket case

on appeal be and the same extended to June 10th,

1935. Objection made by Mr. Harry E. Pratt, attor-

ney for defendants, that Court without jurisdiction

to enter order, which objection being overruled an

exception was taken thereto and allowed.

Entered in Court Journal No. 19, page 325. Apr.

5, 1935. [49]
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[Title of Court and Cause.]

AMENDED BILL OF EXCEPTIONS.

BE IT REMEMBERED that the above entitled

action came on regularly for trial in the above en-

titled Court at a regular term thereof, in conjunc-

tion with cause No. 3239 of said Court, before the

Honorable LESTER O. GORE, presiding specially

as Judge thereof for the purpose of trying said

cases. Charles E. Taylor, Esq., appearing as attor-

ney for the plaintiff and Harry E. Pratt, Esq., ap-

pearing as attorney for the defendant Albert Ver-

honic; the default of the defendant James Cody

having theretofore been duly entered in said ac-

tions. The said actions were tried to the said Court

without a jury, and the following proceedings were

had and done, to wit:

It was stipulated by and between the parties,

through their counsel, that the evidence introduced

in cause No. 3239, entitled Tim Buckley and Bart

Buckley vs. Albert Verhonic, et al., should be con-

sidered as introduced in cause No. 3357, so far as

the same should be applicable. m

BART C. BUCKLEY,

the plaintiff herein, was sworn as a witness in his

own behalf, and testified in substance as follows:

That he is a miner and prospector by profession,

and has been in Alaska thirty-two years, and is

now a resident of said Territory.
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(Testimony of Bart C. Buckley.)

That during the year 1914, plaintiff and his two

brothers, Tim Buckley and Con G. Buckley, ac-

quired a lease on the upper portion of the Novika-

ket Association placer mining claim on Long Creek

in Nulato Recording Precinct, Fourth Judicial Di-

vision of Alaska.

That the Novikaket claim is 5280 feet long by

660 feet wide, and for the purposes of working and

operating the same was divided into leases or hold-

ings of [51] approximately one thousand feet each,

and it was on the upper one thousand feet that the

three Buckley Brothers operated.

That Long Creek is situated about 29 miles from

Ruby, which is on the Yukon River, and the Novi-

kaket claim is situated a little below the town of

Long on said Long Ck. ; a wagon road connects the

town of Long with Ruby, which is a government

road.

That for the purposes of this case, plaintiffs in-

troduced a map, showing the location of the Novika-

ket claim and the subdivisions thereof, and the

same is marked Plaintiff's Exhibit No. 1.

That the three Buckley Brothers mined the upper

portion of the said Novikaket claim and made con-

siderable money out of it—some thirty thousand

dollars—, and used this money in the development

of other portions of said claim, and in the purchase

of certain undivided interests therein, and that

during the years 1914 and 1915 had acquired an

undivided three-eighths interest in the said Novi-
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(Testimony of Bart C. Buckley.)

kaket claim, as shown by Plaintiffs Exhibits Nos.

8, 9, 10 and 12, the same being as follows:

Ex. 8 Deed dated June 20, 1914 from

C. Fornander to Tim Buckley—7/32 interest.

Ex. 9 Deed dated Jul. 17, 1914 from

N. P. Johnson to Tim Buckley—1/32 interest.

Ex. 10 Deed dated Aug. 20, 1915 from

P. Johnson to Bart Buckley—2/32 interest.

Ex. 12 Deed dated June 4, 1915 from

A. L. Kells to Tim Buckley—2/32 interest.

That the said property was purchased with part-

nership funds for the benefit of the said partner-

ship, and was considered partnership property.

That about the end of 1915 or the early part of

1916, Con G. Buckley withdrew from said partner-

ship and the two remaining brothers, Bart and Tim

continued as partners; Tim having conveyed an

undivided one-eighth interest in said claim to Con

G-. Buckley, as shown by plaintiff's exhibit No. 13.

The remaining one-fourth interest was the joint

property of the said Tim Buckley and Bart Buck-

ley; That he considered the value of said interest to

be about ten thousand dollars.

That during the same period, the said partners

Tim and Bart, acquired a seven-sixteenths interest

in the Buckeye Association on said Long Creek,

which he considers of the value of three thousand

dollars.

That after the withdrawal of Con from said part-

nership, the other two brothers moved to the center
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(Testimony of Bart C. Buckley.)

one thousand feet of said Novikaket claim, and

mined and operated there until about the month of

July 1916, when they quarelled and dissolved part-

nership, but no distribution of the partnership

property was made. [52]

That at the time of the dissolution of the part-

nership of Tim and Bart Buckley, they owned in

common the following described partnership prop-

erty, to wit:—an undivided one-fourth interest in

the Novikaket claim, considered by the plaintiff as

of the value of ten thousand dollars; an undivided

seven-sixteenths interest in the Buckeye claim of

the value of three thousand dollars, together with

several other placer mining claims and interests, of

uncertain value, and the following personal prop-

erty, to wit:—two (2) boilers; two (2) mining

plants complete to hoist out of two shafts at the

same time; one pumping plant; five or six worth-

ington pumps; two double centrifugal pumps, en-

gine and belt; ten hungarian riffles; fifty (50) sluice

boxes; wheeling planks; dump boxes; outfit to saw

wood; blacksmith outfit; forty (40) points with

cross-heads and hose; four thousand feet (4000 ft.)

of pipe ranging from 2 inch to % inch; an abun-

dance of small fittings, all of which machinery and

equipment the plaintiff says, cost ten thousand dol-

lars ($10,000.00) also about three thousand dollars

worth of assorted groceries and six hundred forty-

one (641) mining timbers and from 220 to 250

cords of wood, cut and piled; all of said property
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(Testimony of Bart C. Buckley.)

being situated on the Novikaket claim. Also an

undivided one-half interest in certain machinery,

to wit—one boiler; one O. S. Hoist; two pumps;

two worthington pumps; one centrifugal pump and

pumping engine ; cables on hoist ; trolley cables and

guy-lines ; all of which is now situated on the Buck-

eye claim; also about 150 cords of wood which was

cut and piled on snow gulch near the said Novikaket

claim on Long Creek aforesaid, and all of the ap-

proximate value of three thousand dollars.

That in the fall of the year 1916, the said Tim
Buckley entered into a partnership with one David

Ward, which said partnership worked and mined

the lower one thousand feet of the said Novikaket

claim. That the said Tim Buckley took a consider-

able portion of the mining machinery and wood be-

longing to himself and his brother Bart Buckley,

and used the same in connection with the work and

operation of the said partnership of Tim Buckley

and David Ward.

That Bart Buckley worked for the said partner-

ship, but was not a member thereof nor interested

therein in any way. That he and his brother Tim

could not get along very well, and that in April

1917, he was discharged from such employment.

That he received no remuneration for his labor.

When asked in regard to this, the following oc-

curred :

Q. What remuneration were you working

for?
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(Testimony of Bart C. Buckley.)

A. On the center one thousand feet where

Tim and I worked, Tim blamed me for the [53]

loss that we sustained there and I told him

that I w^ould work until he would consider him-

self paid, and any asset that might be derived

from our grub, our wood, or our work, and that

I would work for him until he considered that

I owed him nothing. That was the agreement

that I worked under for Buckley and Ward.

That upon the first day of July 1917, Timothy

Buckley and Bart Buckley signed an agreement,

which was delivered into the possession of Bart

Buckley then and which he held in his possession

until the 8th day of December 1917, at which time,

he, for the first time, recorded the same in the office

of the Recorder for the Nulato Precinct, Territory

of Alaska, at Ruby, Alaska, whereupon a copy of

said instrument certified to be a true copy thereof

by the recorder of said Nulato Precinct, was offered

in evidence and objected to on the part of the de-

fendant Verhonic, for the following reasons:

That the same was not an original agreement;

that it was incompetent, irrelevant and immaterial

;

that it was merely a self serving document; that

the instrument was not acknowledged and had only

one witness; that there was no authority for the

Recorder to have recorded such an instrument and

hence no authority for using a certified copy there-

of; that the same would have no binding effect

upon the defendants.
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(Testimony of Bart C. Buckley.)

Wherefore the Court allowed the said agreement

to be marked

"PLAINTIFF'S EXHIBIT No. 5"

and to be admitted "not for the purpose of show-

ing any transfer of property, not for the purpose of

showing any ownership of property, but merely for

the purpose of showing what he (Bart Buckley) did

when he found out that Mr. Verhonic claimed the

property," to which admission defendant Verhonic

duly excepted. That said instrument is in words

and figures, including endorsements, as follows:

AGREEMENT.

This agreement made and entered into this

1st day of July 1917 between Timothy Buckley,

party of the first part, and Bart Buckley party

of the second part, are joint owners each hold-

ing % interest in the following described prop-

erty the water ditch the laping 4th of July

Creek and ending at Rabbit Gulch an undivided

14 interest Novikaket claim an undivided quar-

ter interest on Buckeye claim with complete

mining plant an undivided % interest in Arctic

Ass. an imdivided one-half in the Flat Assn.

Plat Creek and all wood machinery and mining

timbers situated on the upper one thousand

feet and middle one thousand feet of Novi

Claim previous to the first day of October 1916

also an undivided one-half interest in the fifty

horsepower boiler an American hoist pumping
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plant carrier and cables 2 Worthington pumps

and pipe the entire owners of one Worthington

pump and one Cameron pump now situated on

the lease operated by Timothy Buckley and

David Ward on the lower one thousand feet

of the Novi claim also fifty cords of wood situ-

ated on Snow Gulch.

Witnesseth, that whereas both parties are

joint owners of said property each owning 1/2

interest it is mutually agreed and understood

that for the consideration of twelve thousand

dollars $12000.00 to be paid in the following

terms on or before August 15th 1917 $100.00

on or before Oct 15th, 1917 1900.00

on or before Oct. 15th 1918 4000.00

on or before Oct. 15th 1919 6000.00

[54]

By Timothy Buckley of the first part to Bart

Buckley of the second party, the fore said pay-

ments to be secured by notes, that when said

notes are paid all the property herein men-

tioned and owned by Ba Buckley shall be-

come the property of Timothy Buckley and if

said notes are not paid at specified time this

agreement is null and void and the property

herein mentioned shall become the property of

Bart Buckley as if this agreement never ex-

isted.

Signed TIM BUCKLEY
BART BUCKLEY

Witness

TIM SCANNELL
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Filed for record at the request of Bart Buck-

ley on the 8th day of Dec. 1917 at 4 PM.
THOMAS J. DeYANE, Eecorder.

Ruby Alaska, July 30th 1930.

TO WHOM IT MAY CONCERN:
THIS IS TO CERTIFY, That the above is

a true and correct copy of the records of the

records of the Nulato Recording Precinct, Ter-

ritory of Alaska, at Ruby, as shown on page

83 and 84, Miscellaneous Records, Yol. 3, of

the said recording precinct.

(Signed) WILLIAM N. GROWDEN,
Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska.

[Seal]

Filed in the District Court, Territory of

Alaska, 4th Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Ptff Ident ^'A^'

Buckley et al. Plaintiff

vs

Yerhonic, et al, Defendant

Admitted as pltffs Ex. 5

NHC
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On the 20th of July, 1917, my brother Tim de-

manded the deed off of me and he pulled off his

coat and insisted upon getting it, and I went up

town and made that deed out to him, subject to

this agreement of twenty days previous (Plain-

tiffs' Exhibit 5), whereupon I executed and deliv-

ered to Tim Buckley the deed marked

''PLAINTIFFS' EXHIBIT 6,"

which, with recording endorsements, is in words

and figures as follows:

DEED.
This indenture, made this twentieth day of

July in the year of our Lord, one thousand

nine hundred and seventeen, BETWEEN Bart

Buckley, the party of the first part, and Tim-

othy Buckley, the party of the second part,

WITNESSETH:—
That the said party of the first part, for and

in consideration of the sum of One Hundred

Dollars, currency of the United States of

America, to him in hand paid by the party of

the second part, the receipt whereof is hereby

acknowledged, do by these presents remise, re-

lease and forever quitclaim unto the said party

of the second part, and to his heirs and assigns,

the following described property, an undivided

1/16 interest on the Novikaket Assn., An un-

divided % interest in the Arctic Assn. Bound-

ing the Novikaket Assn. An undivided % in-

terest on 7/16 of Buckeye Assn. And a % iii"
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terest on complete 40 horsepower on Buckeye

and a % interest on complete 50 horsepower

plant on Buckley and Ward lease, and a %
interest on a 40 horsepower plant on Knutson

lease together with all cooking [55] utensils

and 400 cords of woods and 1000 mining tim-

bers situate on Buckeye and Novikaket Claims.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing or in any wise appertaining, and the

reversion and reversions, remainder and re-

mainders, rents, issues and profits thereof.

To have and to hold, all and singular, the

said premises, together with the appurtenances

unto the said party of the second part, and to

his heirs and assigns forever.

In Witness Whereof, the party of the first

part have hereunto set his hand and seal the day

and year first above written.

BART BUCKLEY [Seal]

TIM BUCKLEY [Seal]

Signed, Sealed and Delivered

in presence of,

EMILE MORYAN
CHAS. E. HOXIE

Territory of Alaska—ss.

THIS IS TO CERTIFY, That on this 19'

day of July A.D. 1927, before me, Chas. E.

Hoxie, a Notary Public in and for the Terri-
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tory of Alaska, duly commissioned and sworn

personally came Bart Buckley and Tim Buck-

ley to me known to be the individuals described

in and who execute the within instrument, and

acknowledged to me that they signed and sealed

the same as their free and voluntary act and

deed for the uses and purposes therein men-

tioned.

Witness my hand and ofl&cial seal the day

and year in this certificate first above written.

I
[Notary Seal] CHAS. E. HOXIE,

Notary Public in and for the Territory of

Alaska, residing at Long Alaska. My com-

mission expires April 10, 1918.

Received and Filed for record on the 22nd

day of July 1917, at 12 :15-PM.

THOMAS J. BeVANE, Recorder.

Ruby Alaska, July 29, 1930.

TO WHOM IT MAY CONCERN:
THIS IS TO CERTIFY, that the above is

a true and correct copy of the records of Deeds,

Nulato Precinct, Fourth Division, Territory of

Alaska, at Ruby, Book of Deeds, Vol. 2, Page

283, instrument No. 7384.

[Seal] WILLIAM N. GROWDEN
Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska, at Ruby.
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Filed in the District Court, Territory of

Alaska, 4tli Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Pltfe Exhibit ''6"

Buckley, et al. Plaintiff

vs.

Verhonic, et al, Defendant

Admitted NHC

That when this agreement was made as to the

ownership of the property and offer to purchase,

plaintiff considered his former agreement with

Tim to work for Tim and for Tim to use Bart's

property until he was satisfied, as cancelled.

That as he never received any consideration what-

ever from his brother Tim for his interests in said

partnership property, plaintiff thereafter consid-

ered the said option agreement and deed (Ex. 5

and 6) as void and of no effect. [56]

On the 9th day of October, 1917, a complaint and

summons was served upon me in the case in the

District Court wherein Emile Morvan was plaintiff

and Timothy Buckley, David Ward and Bart Buck-

ley, doing business under the firm name of Buckley

& Ward, were defendants. The complaint stated

that I was a member of the firm. My property was
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attached. I read the complaint at the time. I was

the B. Buckley mentioned in the complaint. On
the same day, the 9th of October, 1917, the marshal

attached all of my right, title and interest in and

to the Novikaket Association and in and to a 40

horsepower plant on the Novikaket, and in and to

a 50 Penn boiler, its belongings and fittings, to-

gether with an American engine of about 25 horse-

power situated on the Novikaket mining associa-

tion and all of my interest in a 40 horse-power

Pennsylvania boiler, its belongings and fittings, to-

gether with a hoisting O & S engine of about 15

horse-power. The marshal served a copy of the

Writ of Attachment on me personally and he went

out and posted his notices stating he had attached

the property. E. Coke Hill, who is now the Judge

of the District Court of the Fourth Judicial Divi-

sion, was attorney for the plaintiff in that case.

About the 5th of November, 1917, Mr. Hill came

out to Long and I saw him there for the first time

after the service of the complaint in the Morvan

case had been made upon me.

Question on Cross Examination: "What did

you say to him (E. Coke Hill) at that time

about whether you were a member of the part-

nership of Ward & Buckley"?

A. I didn't discuss the partnership of Ward
& Buckley with Mr. Hill.

Q. As a matter of fact you never did say

anything to him about your not being a partner
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in the Ward & Buckley firm, did you? Answer

the question ; Yes or No. Did you ?

A. I don't recollect, Mr. Pratt. I don't rec-

ollect the conversation that we might have had.''

On direct examination,

the witness testified that when he saw Coke Hill

about November 5, 1917, at the creditors meeting,

he discussed the partnership of Ward & Buckley

with him, and *'I told him that I had no interest

in Ward & Buckley's indebtedness."

Question by the Court to Mr. Buckley

:

Q. "You said, when Mr. Pratt asked you if

you had told Judge Hill that you didn't have

anything to do with the partnership of Buckley

and Ward, that you [57] hadn't told him, and

then you told Mr. Taylor, in answer to some

questions, that you did tell Judge Hill at the

creditors meeting that you had no interest in

the partnership.

A. The only conversation I recollect having

was at a creditors meeting with Coke Hill, the

only conversation I had, and he brought up

about this trust agreement and asked me to

sign with my name these papers where he

wanted me to turn my interest in the Novikaket

claim and the Buckeye and the wood and ma-

chinery and to give Verhonik the power to sell

without consulting anyone, and I told him I

wouldn't sign it, and the conversation, if I re-
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member rightly, Your Honor, it was threshed

out that I had nothing to do with Ward &

Buckley's indebtedness.

Q. Did you tell him at that time ?

A. That is my recollection that I did, Your

Honor, and I went to that creditors meeting

with the object of pledging my property to

secure— (Interrupted

)

Q. I don't care about that. I wanted to

find out about that answer where you testified

one way in response to Mr. Pratt and in an-

other way in response to Mr. Taylor. '

'

Witness further stated that he always believed

the attachment in the Morvan case of his property

prevailed against him up to the present time, and

the following questions and answers were made and

given

:

Q. ''If you were not a partner how did you

figure that an attachment in a suit against you

as a partner could hold ?

A. I didn't know whether it held or not,

Mr. Pratt.

Q. You say that you still thought that the

attachment held.

A. I didn't know in what manner that at-

tachment was treated."

That before any judgment was taken in said

action, the creditors of the said partnership of Tim
Buckley and David Ward called a meeting and
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insisted upon being secured in their accounts. That

the plainti:ff attended this meeting and protested

against any of his interests being included or con-

sidered in said action, which said meeting resulted

in the said Tim Buckley and David Ward subse-

quently executing a bill of sale and certain deeds

to the defendant Albert Verhonik, as trustee, for the

benefit of said creditors, and subject to the terms

of said trust agreement made between the said de-

fendant Verhonik and the said [58] Tim Buckley

and David Ward. That the said bill of sale was ad-

mitted in evidence as

PLAINTIFF'S EXHIBIT 3A.

That the deeds are in evidence as Plaintiff's Ex-

hibit 4, and Defendant's Exhibit D, respectively,

and that the trust agreement is marked as

PLAINTIFF'S EXHIBIT No. 3,

and are as follows, to wit:

Exhibit No. 3.

This MEMORANDUM OF AGREEMENT
made this 12th day of November, 1917, at Long,

Alaska, between Albert Verhonic, first party,

and David Ward and Tim Buckley, second par-

ties, WITNESSETH:
WHEREAS, second parties hereto have this

day made deeds and a bill of sale wherein first

party is grantee and vendee, conveying to first

party all machinery, wood, tools and equipment
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on the Novikaket Association and the Buckeye

Association placer mining claims; and deeds

whereby second parties hereto conveyed to first

party all of their interests in the Novikaket

Association and in the Buckeye Association,

and in Number Eight Below Discovery; an un-

divided half interest in Number Seven Below

Discovery; an undivided half interest in the

Keystone Association, and that certain frac-

tional claim off the upper end of Number Eight

Below Discovery, all on Long creek, a tributary

of Salatna river; and also all of David Ward's

interest in that certain ditch known as Smith

& Company, and Garland ditch, NOW THERE-
FORE:

It is understood and agreed that said bill of

sale and said deeds are made to the first party

herein as trustee, and that he holds said prop-

erty in trust for the following purposes; first,

to care for, rent, sell and otherwise dispose of

said property upon such terms and conditions

as said trustee may deem advantageous, and to

receive and collect any and all rents, purchase

price or other income from any and all of said

property, and pay out any and all money re-

ceived as follows: first, in paying all necessary

expenses incurred by vendor in caring for said

property, including attorney's fees for attend-

ing at the proceedings which led to the drawing

this document and the deeds and bill of sale
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hereinbefore referred to, and for making said

documents and for any other advice and serv-

ices by said trustee deemed necessary in execut-

ing his trust; second, to pay to the proper per-

son the amount necessary to settle the claims of

Emile Morvan against the partnership of Ward
& Buckley and release the action now pending

on said claims in the District Court; third, to

pay to Mrs. Keely eight hundred and forty-

three dollars ($843.00) ; fourth, to pay pro rata

to each of the creditors of the second parties

the amount set after his name hereinafter to-

gether with interest thereon at the rate eight

per centum per annum from the date hereof

until paid. The names of the said creditors

with the amount due each is as follows:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickinger 1,732.50

Albert Verhonic 2,724.00

Peter Johnson 2,034.59

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton & Carlson 200.00

Selch & Walker 115.00

Eobert Deacon 95.00

Carl Nelson 79.75

Dr. A. B. Jones 247.00
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Mazzie 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Mike Thomas 75.00

Peter Chivilo 25.00

77

All the above are creditors of the firm of

Ward & Buckley, and the following are cred-

itors of Tim Buckley : [59]

Martin Sickinger 943.25

Peter «Tohnson 451.55

Eobert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and, fifth: to pay the balance if any there be

to these second parties on demand.

It is further understood and agreed that

first party shall not sell any of the real prop-

erty deeded to him by the said Tim Buckley

without the written consent of said Tim Buck-

ley before the 1st day of August, 1919, after

which date he may sell same without consulting

any one. It is further agreed that first party

hereto shall keep an accurate account of all

money he may receive hereunder and from

what property and when and to whom paid, to

the end that there may be a proper adjustment

of the accounts of the other two parties hereto

when this trusteeship shall have ended.
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It is further understood that if any person

who claims to be a creditor of second parties

or either of them shall desire to be included

in those creditors named to whom payment is

to be made, and such creditor shall present to

this trustee, first party herein, satisfactory

proof that he is a bona fide creditor of said

second parties or either of them first party may
with the consent of second parties include the

claim of said person among those to be paid in

class four above.

WITNESS the signature of the first party

hereto the day and date first above written.

(Signed) ALBERT VERHONIK
(Signed) TIM BUCKLEY
(Signed) DAVID WARD

In the presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Aiaska.—ss.

This is to certify that on the 12th day of No-

vember, 1917, at Long, Alaska, Albert Ver-

honic to me known to be the individual of that

name v\^ho signed the foregoing instrument per-

sonally appeared before me and in person ac-
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knowledged to me that he executed same freely

and voluntarily.

WITNESS my official seal and signature this

12th day of November, 1917, at Long, Alaska.

[Seal] CHAS. E. HOXIE,
Notary Public for Alaska.

My commission expires April 10, 1918.

Filed in the District Court Territory of

Alaska, 4th Div. Jan. 16, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

No. 3239

Pltff Exhibit 3

Buckley et al., Plaintiff

vs.

Verhonic, et al.. Defendant

EXHIBIT 3A
This BILL OF SALE made at Long, Alaska,

this 12th day of November, 1917, between David

Ward and Tim Buckley, vendors, and Albert

Verhonik, vendee, WITNESSETH:
In consideration of one dollar ($1.00) lawful

money of the United States of America, and

other good and lawful consideration the re-

ceipt whereof is hereby acknowledged, vendors

do hereby sell, assign and set over to vendee,

his heirs, administrators, executors, successors

and assigns the following described personal

property all situated in Nulato Recording Pre-

cinct, Territory of Alaska, to wit

:
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All boilers, hoists, pumps, cables, pipe,

sluice boxes, tools and equipment of what-

soever character, excepting one gasoline

pump and engine, constituting the mining

plants on or about the Novikaket Associa-

tion mining claim and the Buckeye Asso-

ciation mining claim, or either of them

belonging to these vendors or either of

them; also, all wood on either [60] of said

mining claims belonging to these vendors

or either of them. It is understood that

what is known as the ^'McKinnon boiler"

belongs entirely to David Ward, and that

the machinery on the Buckeye belongs en-

tirely to Tim Buckley, and that the remain-

der of said mining plants belongs equally

to Ward and Buckley, and that said Buck-

ley owns approximately two hundred cords

of said wood and that he and Ward are

equally owners of the balance.

TO HAVE and to HOLD said personal prop-

erty in trust for the following purposes, viz:

to care for, rent, sell and otherwise dispose of

said personal property upon such terms and

conditions as shall seem advantageous for all

concerned, and to receive and collect any and

all rents, proceeds of sale or other income from

said property and pay same, first: In paying

all necessary expense incurred by vendee in

caring for said property including attorney's
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fees for attending to the proceedings which led

to this bill of sale, and for making this bill of

sale and for any other advice or papers that

he may deem necessary; second: to pa}^ to the

proper person the amount necessary to settle

the claims of Emile Morvan against the part-

nership of Ward & Buckley and release the ac-

tion now pending on said claims in the District

Court; third: to pay to Mrs. M. Kelly eight

hundred and forty-three dollars ($843.00)

;

Fourth, to pay pro rata to each of the creditors

of the said vendors the amount set after his

name hereinafter, together with interest there-

on at the rate of eight per centum per annum
from the date hereof until paid. The names of

the creditors with the amount due each is as

follows

:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickenger 1732.50

Albert Verhonic 2724.00

Peter Johnson 2034.50

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton & Carlson 200.00

Selch & Walker 115.00

Robert Deacon 95.00

Carl Nelson 79.25
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Dr. A. B. Jones 247.00

Mazzie Paid 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Tom Mulcahey 208.00

Mike Thomas 75.00

Peter Chivilo 25.00

All the above are creditors of Ward & Buck-

ley and the following of Buckley Bros.

Martin Sickenger 943.25

Peter Johnson 451.55

Robert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and fifth, to pay the balance if any there be

to these vendors on demand.

Witness the signature of the vendors the day

and date first above written.

DAVID WARD
TIM BUCKLEY

In Presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of

November 1917, at Long, Alaska, David Ward
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and Tim Buckley, each to me known to be the

individual of that name who signed the fore-

going bill of sale, each personally appeared be-

fore me and in person acknowledged to me
that he executed the same freely and voluntarily

for the uses and purposes therein specified.

Witness my official seal and signature No-
vember 13th, 1917.

[Seal] CHAS. E. HOXIE,
Notary Public for Alaska.

My Commission expires April 10, 1918. [61]

[Endorsed]: Filed in the District Court,

Territory of Alaska, 4th Div. Jan. 16, 1934.

N. H. Castle, Clerk, by E. A. Tonseth, Deputy.
No. 3239—Plaintiff's Exhibit 3a Buckley et al

vs. Verhonic, et al. Admitted—N.H.C.

PLAINTIFF'S EXHIBIT 4

This DEED made this 12th day of November, 1917,
at Long, Alaska, between Tim Buckley, grantor, and
Albert Verhonic, grantee, WITNESSETH:
In consideration of ilaQ sum of One dollar ($1.00)

lawful money of the United States of America, and
other good and lawful consideration the receipt
whereof is hereby admitted, grantor does hereby
grant, bargain and sell to the said grantee, his ex-
ecutors, administrators and assigns the following
described placer mining ground situated in the Ter-
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ritory of Alaska, Fourth Division, Nulato Precinct,

to wit

:

An undivided one-quarter interest in that

placer mining claim containing one hundred and

sixty acres more or less and situated on Long

Creek, a tributary of Salatna River, and known

as Novikaket Association

;

An undivided seven sixteenths interest in that

certain placer mining claim containing one hun-

dred and sixty acres more or less and situated

on Long Creek, a tributary of the Salatna River

and known as the Buckeye Association.

To have and to hold the said undivided interests

in said mining claims unto the said grantee his heirs,

executors, administrators, and assigns forever to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

any wise appertaining, subject, however to a mort-

gage to E. Coke Hill upon an undivided three-

eighths thereof.

Witness the signature of the grantor this 12th

dny of November, 1917 at Long, Alaska.

TIM BUCKLEY
In presence of

E. COKE HILL
CHAS. E. HOXIE
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United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of Novem-

ber 1917, at Long, Alaska, Tim Buckley, to me

known to be the individual who executed the fore-

going deed, personally appeared before me and in

person acknowledged to me that he executed the

said deed freely and voluntarily for the uses and

purposes therein mentioned.

Witness my signature and official seal the day and

year in this certificate first above written.

[Seal] CHAS. E. HOXIE
Notary Public for Alaska

My Commission expires April 10, 1918.

[Endorsed]: 7558.

Territory of Alaska,

Fourth Judicial Division.—ss.

Filed for record at request of E. Coke Hill on the

19th day of November 1917 at 30 min. past 12 p. m.

and recorded in Vol. 2 of Deeds, page 298, Nulato

Recording Precinct. Thomas J. DeVane, Recorder.

Filed in the District Court Territory of Alaska,

Fourth Division Jan. 16, 1934. N. H. Castle, Clerk

by E. A. Tonseth, Deputy.

No. 3239 Plff 's Exhibit 4 Buckley et al vs. Ver-

honic et al defendant.

Admitted N.H.C. [62]
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DEFENDANT'S EXHIBIT D
This Deed made this 12th day of November 1917,

between David Ward, grantor, and Albert Ver-

honic, grantee, Witnesseth:

In consideration of the sum of One dollar ($1.00)

lawful money of the United States of America, and

other good and law^ful consideration grantor does

hereby grant, bargain and sell to the grantee, his

heirs, executors, administrators and assigns the fol-

lowing described real property situated in the Dis-

trict of Alaska, Fourth Division, Nulato Precinct,

to wit:

—

An undivided one half (%) interest in the Key-

stone Association mining claun; Placer mining

claim known as number eight below discovery on

Long Creek; An undivided one half (%) interest

in placer mining claim known as nmnber seven be-

low discovery on Long Creek

;

That certain placer mining claim containing

acres being a fractional claim staked off the upper

end of number eight creek claim on Long Creek

and All grantor's interest in that certain ditch

known as the Smith & Company and Carland ditch

All of said property is situated on Long Creek,

a tributary of the Salatna River.

Together with the tenements, hereditaments and

appurtenances thereunto belonging or in any wise

appertaining, subject however to an optional agree-

ment made the 11th day of October 1917, between



Albert Verhonic 87

(Testimony of Bart C. Buckley.)

this grantor as optioner and B. F. Walker, Pete

Jensen and Robert Deacon, optionees; To have

and to hold same unto the said grantee his heirs,

administrators and assigns forever.

Witness the signature of the grantor this the

day and date first above written, at Long, Alaska.

DAVID WARD.
In presence of

E. COKE HILL
VANCE McDonald

United States of America,

Territory of Alaska—ss.

This is to certify that on this 12th day of No-

vember, 1917, at Long, Alaska, David Ward, to me
known to be the grantor in the above named deed

personally appeared before me and in person ac-

]:nowledged to me that he executed said deed freely

and voluntarily for the uses and purposes therein

mentioned.

Witness my official seal and signature this 12th

day of November 1917, at Long, Alaska.

[Seal] VANCE McDONALD
U. S. Commissioner and ex-officio Notary Public

for Alaska. My Commission expires

Endorsed. 7557—Deed

Territory of Alaska,

Fourth Judicial Division—ss.

Filed for record at request of E. Coke Hill on

the 19th day of November 1917 at 30 min. past
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12 p.m. and recorded in Vol. 2 of deeds page 298 Nu-

lato Recording Precinct. Thomas J. DeVane, Re-

corder.

Filed in the District Court, Territory of Alaska,

4th Div. Jan 17 1934. N. H. Castle, Clerk, by E. A.

Tonseth, Deputy.

No. 3239 Deft's Exhibit D, Buckley et al. vs.

Verhonic et al., defendant, admitted N. H. C.

That witness did not sign any of these instru-

ments and says he did not know anything about

them until afterwards, except that he saw his bro-

ther Tim sign the agreement (Plaintiffs' Exhibit 3)

in Charlie Hoxie's saloon. Witness was asked the

following questions regarding the agreement. [63]

Q. You were not a party to that trust agree-

ment, (Plaintiffs' Exhibit 3) were you?

A. No.

Q. Did you know at that time that it in-

volved any of your property or interests'?

A. No.

Q. Were you present at the meeting of the

creditors ?

A. Yes, a week previous.

Q. A week previous to that I

A. Yes. A week or ten days previous to this

paper.

Q. Was the question of signing that trust

agreement brought up then?
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A. It was.

Q. Was anything said at that meeting by

anybody about your signing that agreement?

A. Yes. Coke Hill drew up a paper some-

thing similar to this with my name mentioned

in it and my interests mentioned in it and I

asked him what power he had asking of me to

sign those papers and I told him I would never

sign those papers and I said I owned an in-

terest in the Novikaket and Buckeye in the

presence of Albert Verhonic and his mother-

in-law, Mrs. Kelly and Judge E. Coke Hill,

Martin Sickenger and some of the other cred-

itors that were present.

Q. Did you ever see a deed (Plaintiffs' Ex-

hibit 4) that was given by Tim Buckley to

Albert Verhonic?

A. Never.

Q. Did you ever hear about one?

A. Yes afterwards.

Q. When did you first hear about this deed

being given?

A. About a month afterwards. About a

month after this interest was given to Albert

Verhonic.

Q. Tell the Court how you came to hear

about it.

A. I was sinking a hole on the Novikaket

and Bob Deacon came down there and told

me I had no interest.

Q. Who was Bob Deacon?
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A. He was one of the owners. He represent-

ed some of the owners in the Novikaket claim

and it was in his cabin that this trust agree-

ment was brought up. He came down and told

me I had no interest in the Novikaket claim.

That was the first I heard about it, about a

month after this trust deed was brought up.

Q. Did he tell you why ? [64]

A. He told me my interest was deeded to

Tim Buckley. I went to see my brother and I

asked him if he had placed on record the deed

I gave him on July 20th imder this agreement

as I thought. He told me he had recorded it.

Q. Did you ever see any bill of sale that

was given by Tim Buckley to Albert Verhonic ?

A. Never.

That in said Trust agreement, it is provided that
'

the said Albert Verhonic will hold the said prop-

erty in trust for the purpose of caring for the

same, renting, selling and otherwise disposing of

said property upon such terms and conditions that

said trustee may deem advantageous, and to re-

ceive and collect any and all rents, purchase price,

or income from any and all of said property, and

pay out any or all of said money received as in said

agreement provided * * * it is further understood

.

and agreed that the first party (Verhonic) shall

not sell any of the real property deeded to him

by the said Tim Buckley without the written con-

sent of the said Tim Buckley before the 1st day
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of August 1919, after which date he may sell the

same without consulting anyone. It is further agreed

that the first party shall keep an accurate account

of all money he may receive hereunder, etc.

That witness (Bart Buckley) did not know that

these instruments involved any of his interests or

property until Bob Deacon told him, and he there-

upon went to his brother and asked him if he had
recorded the deed. (Plaintiffs' Exhibit 6.)

Q. When did you find out about your in-

terest being involved?

A. Some time between the 1st and 4th of

December. I immediately recorded this (Agree-

ment) as soon as I found out my property was
involved.
* * * * « # #

Q. Did you take any steps to repudiate that

deed?

A. Yes. I told Verhonic of my interest. Ver-

honic came down to put away the machinery.

I told Verhonic of the interest I had in the

ground and the machinery, and in all this that

was included in this Trust deed.

Q. What other action did you take ? Did you
commence any suit or action to set it aside?

A. No, I didn 't commence any suit or action.

I thought that this paper protected my interest.

I thought this agreement was all that was
necessary to protect my interest in the claim

and in the property concerned.
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Q. And you recorded that instrument,

—

when? [65]

A. On the 8th day of December, on the

date mentioned there, four or five days after

I knew my interests was involved.

Q. Did you go to see a lawyer about it?

A. There was no lawyer for me to see ; only

E. Coke HiU of Ruby.

Q. Didn't you know that your interests

were involved, or conveyed or lost?

A. I didn't.

Witness further testifies that he did the assess-

ment work on this Novikaket claim during the

period from 1917 to 1922 and from 1930 to 1931,

thus exercising the rights of a co-owner of said

claim. That he was on the Novikaket claim in 1930

and that a great deal of the property was missing.

(As to this)

Q. What, if anything, was missing?

A. Anything that could be packed away by

a man without any power was missing; most

everything that could be taken without horses

;

all the cable from the two plants were missing

from the Novikaket; all the cable from the

Buckeye were missing except one trolley cable.

Q. Could you give the Court any idea of

the approximate correct value of the machinery

that is missing from there?

A. To replace the machinery that is lost

from there, to buy it now would cost possibly

three thousand dollars.
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That after signing of the papers of conveyance

and trust agreement by Tim Buckley and David

Ward, the witness stayed around Long Creek for

awhile, and then went into the Chandalar country,

prospecting, where he has resided for the most part

ever since, except to visit the Novikaket and Buck-

eye claims occasionally.

Asked as to why he did not start this suit before,

he says he did not have any means to hire a law-

yer; That E. Coke Hill was the attorney for the

adverse interests, and the only lawyer in the Ruby
District. That it was long afterward, and when he

was in Fairbanks that he saw Mr. Clark, the at-

torney, who instituted this suit for him in 1929.

That Tim Buckley left long Creek almost imme-

diately after the signing of the aforesaid papers

and went to Marshal on the Yukon River; that

he left there about the year 1921, and thereafter

went to Ireland, where he is now. [66]

Upon cross examination, with reference to the

agreement between Bart Buckley and Tim Buckley

in the fall of 1916, the witness stated, ''My agree-

ment with my brother was that after we had dis-

solved partnership in the center lay-out, he claimed,

or blamed me for losing money in the center of

the claim. I told him I would go ahead and any

money he would realize in any manner from our

grub, our wood, our machinery, or in any manner,

and that I would work for him as long as he felt

like until he felt that I owed him nothing.
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Q. You were turning everything over to

Mm?
A. Turning nothing over to him only the

grub that went to the Buckeye, the grub had

went to Ward & Buckley to the lower end. Any
money that came from that grub he was to

handle and keep until he felt I had paid him

what he thought I owed him from my misman-

agement.

Q. Was he at liberty to take and use any

wood that you were interested in?

A. He was at liberty to use any wood. He
was at liberty to use the wood and give me
payment—I mean, consider—use the wood in

any manner that he felt like until he felt that

I owed him nothing."

That about the time when Judge E. Coke Hill

wanted the trust agreement, plaintiff's exhibit 3,

signed, witness, Bart Buckley, told Tim Buckley

not to sign anything until he, Bart, had read it.

That he, Bart, read over the trust agreement and

told Tim to go ahead and sign it. That he did not

see the deed from Tim Buckley to Mr. Verhonic,

and answered to the following question

:

Q. If you told Tim not to sign anything

until you read it, why didn't you read the deed?

A. I read the agreement. We are not posted

in the law, and I told Tim he could sign that

agreement. Coke Hill told me my property

wasn't obligated in it and I told Tim to go

ahead and sign that agreement. And this deed,
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I don't know where it was. I have never seen

the deed. Tim Buckley signed ten or twelve

copies of this agreement. This deed I never

knew was in existence until Bob Deacon came

down and told me I had no interest in the

claim.

Q. Bob Deacon, about a month after Novem-

ber 12, 1917, told you you had no interest in

the claim?

A. He did.

Q. That Tim had deeded everything over

to Albert Verhonic?

A. He did. Yes. [67]

Q. Now, after you found out that Tim had

deeded a quarter interest over to Albert Ver-

honic, did you ever go to Albert and say any-

thing about having an interest in the Novi-

kaket?

A. I told him at all times that I had an in-

terest in the Novikaket."

(Cross examination as to the partnership of

Bart Buckley, Hughes and Scannell in the

spring of 1918.)

Q. When you were mining there, you went

over and took some wood that was on the

Novikaket ?

A. Yes. Twenty odd cords.

Q. And Verhonic had you arrested ?

A. Yes.
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Q. You deny then, that you agreed to pay

for that woodi

A. I deny that I agreed to pay Verhonic

for the wood.

Q. You didn't haul any more, did you?

A. No, I didn't haul any more.

Q. Verhonic hauled the wood down and

sold it, as trustee, where Deacon & Company
were mining?

A. Yes."

The witness stated that he and Jim Cody, whom
Verhonic attempted to substitute as trustee, were

on friendly terms and witness did not know whether

or not he suggested to Cody that Cody get himself

appointed trustee; that the appointment was agree-

able to witness.

With reference to the Trust agreement (plain-

tiff's exhibit 3) and the substitution of Cody as

Trustee, the following testimony was had.

Redirect

Q. "Did I understand you to say that it

was agreeable to you that he (Cody) be ap-

pointed ?

A. Yes.

Q. By 'Agreeable' you thought your prop-

erty wasn't involved at that time?

A. Not my property. Not to have Cody

handle my property but to have Cody handle

Tim Buckley's.
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Q. You figured your property wasn't in-

volved at that time?

A. I figured my property wasn't involved,

I knew my property was involved, but I figured

it was mine. I thought it was mine by placing

this paper on record. This agreement between

Tim Buckley and me. I thought he would live

up to that agreement. [68]

Cross Examination Tr. 84

Q. You say you charged him (Tim Buckley)

for from two hundred to two hundred fifty

cords of wood?

A. Yes.

Q. Where did he take that wood to?

A. To the Novikaket, to the lower one thou-

sand feet of the Novikaket claim.

Q. Did he turn over some of this wood to

Verhonic ?

A. Yes.

Q. And you had sold it to him and charged

him for it?

A. Yes. I charged Buckley & Ward with

the price of the wood that Tim Buckley and I

paid for it on Snow Gulch to Sullivan and

O'Brien who cut it the year before for Tim
Buckle}^ and Bart Buckley. That wood was de-

livered to the lower one thousand feet of the

Novikaket and I charged on the books the

firm of Ward & Buckley with that wood.

Q. Did they pay you for it?

A. No.
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Q. And you still have got the money coming ?

A. Still got the money coming.

(In regard to the execution of the deed

(Plaintiff's exhibit 6) the following testimony

was given on cross examination.)

Q. Why did you give him (Tim Buckley)

the deed?

A. I gave him the deed at his request. I

was compelled to.

Q. You knew he placed it on record?

A. I never knew it until the day—until

four or five days or six or seven days previous

to my recording this agreement between us. I

never knew until then that he had recorded

that deed.

Q. When he forced you to make and give

him a deed, didn't that make you rather sus-

picious of him?

A. It surely did. I was afraid of my brother

murdering me on the claim.

Q. Yet you waited until 1929 to bring any

suit with reference to this deed?

A. I waited. Yes.

Q. And you went up and acknowledged to

Hoxie that you had executed that deed freely

and voluntarily?

A. Yes.

Q. Why did you do that?

A. Because I expected Tim Buckley to pay

me $100.00 right there. [69]
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Q. Did he pay you or not?

A. He didn't pay me a cent. I expected as

soon as I executed those papers I would get

$100.00. [70]

JAMES CODY,

a witness for the defendant, being duly sworn, tes-

tified as follows:

That he was the manager of the Northern Com-

mercial Company at Ruby in the year 1919. That

he recalls Albert Verhonic making a deed to him

of certain trust property to carry out a trust agree-

ment entered into between him and David Ward
and Tim Buckley about May 31, 1919. (The same

being

DEFENDANT'S EXHIBIT E)

That said Exhibit E is as follows:

—

This indenture made at Ruby, Alaska, this

31st day of May 1919 by and between Tim
Buckley and David Ward, by their Trustee Al-

bert Verhonik, and James Cody,

WITNESSETH:
That whereas on the 12th day of November

1917, Tim Buckley and David Ward as vendors

and Albert Verhonik as vendee executed a cer-

tain bill of sale placing in trust certain prop-

erty to pay and satisfy certain debts therein

set out and listed. Also on the same day, time
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and place, Tim Buckley, David Ward and

Albert Verhonik made a certain memorandimi

of agreement covering the said trust.

Also on the same day, place and time, Tim
Buckley and David Ward each deeded in trust

to said Albert Verhonik certain placer mining

interests, situate, lying and being on Long

Creek, a tributary of Salatna River, in Nulato

Precinct, Alaska, said deeds both being of rec-

ord at page 298 of Volume 2 of deeds, records

of Nulato Precinct.

That said bill of sale, deeds and agreements

were made to said Albert Verhonik by said

Buckley and Ward for the reason that they

were indebted to certain parties in various sums

which at that time and place they were unable

to pay. And that said instruments in writing

were made and executed for the sole purpose

of securing the payment of certain debts therein

enumerated.

Now therefore for good and sufficient reasons

hereto moving the above named xVlbert Ver-

honik does for himself, and Tim Buckley and

David Ward, transfer to said James Cody, all

the property named in the above mentioned

bills of sale, which is hereto attached and made

a part hereof.

All covenants and agreements contained in

the above mentioned memorandum of agreement

which is hereto attached and made a part

hereof.
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Also said Albert Verhonik does hereby trans-

fer to said James Cody the custody of all the

property belonging to said trusteeship under

the terms and conditions of the above mentioned

agreement, Albert Verhonik retiring from the

management of [71] said property and re-

leasing said trust to said Cody, henceforth said

Verhonik shall in no way be considered as hav-

ing any interest or voice in the management of

said property, other than having a pro-rata

interest as to his claim against said trustee-

ship.

James Cody hereby accepts the management

of said trusteeship of the said property and ac-

cepts same under the terms and conditions of

the original agreement, bill of sale and trust

deeds which are hereto attached and made a part

hereof, and all covenants and agreements there-

in contained which bound the above mentioned

Albert Verhonik shall henceforth bind said

James Cody.

In testimony whereof the parties above named

have hereunto set their hands and seals before

witnesses this the 4th day of June 1919.

ALBERT VERHONIC
JAMES CODY

In presence of

THOMAS J. DeVANE.
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United States of America,

Territory of Alaska—ss.

This certifies that on this 4th day of June

1919 before me the undersigned U. S. Commis-

sioner, personally appeared Albert Verhonik

and James Cody, both personally known to me
and known to me to be the identical indi-

viduals described in and who executed the fore-

going instrument and they both, each for him-

self and not one for the other acknowledged to

me that he signed and sealed the same as his

free and voluntary act and deed for the uses

and purposes therein mentioned.

Witness my hand and official seal this the day

and year in this certificate first above written.

[Seal] THOMAS J. DeVANE
U. S. Commissioner.

Approved

Albert Verhonik

James Cody

Martin Sickenger

A. Endres

Whitton & Carlson

Wm. Carlson

Mrs. C. W. Strite

Wild Goose Hotel

Creditor

Creditor

Creditor

Creditor

Creditor By Vance

McDonald

Creditor By Vance

McDonald

Creditor

Creditor By Mrs. R.

Strite atty.
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Approved and for my heirs, administrators

and assigns I do hereby release said Albert

Verhonik from said trusteeship.

Principal

Principal

[Endorsed] : Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Jan 17 1934. N. H.

Castle, Clerk, by E. A. Tonseth, deputy.

No. 3239 Defts Identification X Buckley et

al. vs. Verhonic et al. Deft.

No. 3239 Defts Exhibit E. Buckley et al.,

plaintiffs vs. Verhonic et al.. Deft, admitted

N. H. C.

Cancelled by order of Hon. Lester O. Gore,

dated May 11th 1934. N. H. Castle, Clerk.

That witness never recorded defendants exhibit

E but delivered the same back to [72] Albert Ver-

honic in 1929."

Witness further testified: That after the execu-

tion of defendant's exhibit E Mr. Verhonic turned

over certain moneys to witness and there was no

income from the trust estate and no moneys received

by James Cody as trustee otherwise; that witness

left Ruby in June of 1920 and went to reside at

Nenana, Alaska, and upon leaving Ruby turned

over the affairs in respect to the trust property to
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his successor Ernie Parsons, who knew everything

about the trust papers although witness took the

papers in connection with it with him and always

kept them and considered himself trustee until

1929, when he returned everything to Verhonic;

that conditions in the Ruby District in regard to

mining were very slow and there was no oppor-

tunity to sell any of the trust property between

1919 and 1929; that prior to June 20, 1920 there

was absolutely nothing to be done with reference

to the trust estate as far as he could remember;

that he did not think either Tim or Bart at any

time ever made any statement to him as to the

interest either of them claimed in the trust prop-

erty; that he did not remember of any such state-

ment; that the statement which he had before him

showed all of the expenditures which he had made

while acting as trustee and that of his own knowl-

edge he could not recall any items of expenditure

except one of $25.00 to Judge Clegg.

Upon Cross Examination

witness testified as follows (as to turning over the

property to Ernie Parsons, his successor at Ruby)

:

Q. You instructed him to look after this

property ?

A. That I couldn't say. I don't suppose I

did. I just simply walked off and left it.

Q. You yourself, did not pay any money

out, did you?

A. Nothing any more than what is shown

on the statement to Scannell.



Albert Verhomc 105

(Testimony of James Cody.)

Q. You didn't pay that.

A. It was paid after I left.

Q. That was paid after you left?

A. Yes sir. If I remember right I paid no

money at all when I was at Nenana, or at

Ruby rather.

Q. Did you re-deed any property to Mr.

Verhonic, or did you just return the deed?

A. I returned all the papers in connection

with it. I didn't re-deed anything.

Q. You did nothing at all in reference to

the trusteeship, did you?

A. No.

Q. Were you on the property at all after

you were appointed trustee?

A. I don't think I was. [73]

Q. You don't know what was there?

A. No.

Q. You made no effort to sell it, did you
Mr. Cody?

A. No. I made no effort to sell it.

Q. Did you make any effort to lease the

ground.

A. No. [74]

E. COKE HILL,

being duly sworn as a witness for the defendant,

testified as follows:

That he was practising law in the Ruby Dis-

trict during the year 1917. That he prepared the
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deed from Tim Buckley to Albert Verhonic, the

same being plaintiff's Exhibit 4, and was a sub-

scribing witness thereto. That with reference to

that transaction, he was asked,

—

Q. Did Bart Buckley at that time, or any

other time, ever tell you that he was the owner

of a one-half interest in the property which

stood in Tim's name and which was transferred

by that deed?

A. I have no recollection of any such state-

ment b}^ Mr. Bart Buckley. I am practically

certain that he did not say that to me.

Q. Did he at any other time or place make

such a statement to you ?

A. Well, I am practically certain he did not.

* * * * -x- * *

Q. Before preparing that deed, did you have

any conversation with Tim Buckley and Bart

Buckley as to who was the owner of the interest

which you afterwards put in that deed?

Mr. TAYLOR objects as irrelevant, incompetent

and immaterial, which objection is overruled and

exception allowed.

A. I had conversations that I am sure of

with Tim Buckley, and my best recollection is

that Bart Buckley was present.

Q. And what was said there as to what, if

any, interest Bart Buckley had in that prop-

ertv?



Albert Verhonic 107

(Testimony of E. Coke Hill.)

A. I am quite sure that Mr. Tim Buckley

told me that Mr. Bart Buckley had no interest

in this property.

That in the discussions, the personal property

mentioned in plaintiff's exhibit No. 3a, being a bill

of sale from David Ward and Tim Buckley to

Albert Verhonik, was also mentioned. That he was

also present at a meeting of at least some of the

people named in the document—plaintiff's exhibit

No. 3, and he has a distinct recollection of asking

whether Mr. Bart Buckley had any interest in this

property and that the answer was that he had noth-

ing to do with it.

Q. That he answered that he had nothing to

do with it ?

A. As it comes to me, that is as near as I

remember the words, but I can 't be sure about it.

Q. Well, are you sure that he definitely told

you on or about the time of these [75] instru-

ments that he did not have any interest in the

property described in those instruments, in

some words and some form?

A. As I said before, I am not definitely cer-

tain as to Mr. Bart Buckley's statement. I am
definitely certain that that was the impression

that I had from Tim Buckley, and I think also

from Bart Buckley. I am definitely certain

about getting that impression from Tim Buck-

ley and about Tim Buckley saying that Bart

Buckley had no interest in this property.
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My impression is that Bart Buckley had some

other property; some wood somewhere else;

and at this meeting there was discussion about

that wood, and there was discussion about some

groceries and things in a cabin. Yes, Tim

Buckley was present at that meeting and

Bart Buckley was present at that meeting

because both of them took part in the discussion

about that cabin and groceries.

Q. Are you definite in your recollection that

Bart Buckley did not tell you that he had any

interest in this property?

A. I am perfectly certain of that. I am cer-

tain of it, not because I remember the exact

conversation, but because, if he had told me he

had an interest, a half interest in this prop-

erty, this agreement wouldn't have been this

way.

Upon Cross Examination, the witness testified:

Q. Did you make any other papers out in

connection with this matter that were not used ?

A. I haven't any recollection. I probably

did. I don't think that I ever during my life

drew any agreement of that caliber of that gen-

eral character that I didn't have to draw them

from one to four or five times. People change

their minds. For instance, at this meeting I

remember a discussion about certain properties

that make me think it is probable that I changed

the agreement after that.
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Q. This agreement (Plaintiff's Exhibit 3)

was not signed at that meeting, was it?

A. I can't tell you. It may have been signed

at that meeting. I am not sure.

Q. And you can't swear positively that you

ever had any conversation with Bart Buckley

regarding his interest in the property.

A. The best of my recollection is that Bart

and Tim were together. That Tim carried on

most of the conversation; my recollection of

Bart is that he was kind of sulky at that time

and wasn't saying much of anything, but that

Tim and Bart were more or less together. That

is the best recollection I have, and at that

meeting, as it comes to me now about those pro-

visions, I am very sure that Bart [76] was

present and that Tim was present, but as to the

exact vrords that Bart may have used, I don't

remember.

Q. It was your intention in drawing these

papers. Judge, to eliminate the property of

Mr. Bart Buckley, was it ?

A. Yes sir. I think so. That is my recol-

lection of it. My recollection of it is that this

thing commenced over perhaps—I don't know,

perhaps it was started through an attachment

I put on the property at the request of Mr.

Emile Morvan. I rather think that is what
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precipitated this action.*******
I asked Bart Buckley to sign these papers as

I recollect it, and my recollection is that he

refused because he said he had no interest in

this property; at least, Tim said that, and I

think Bart was present.

Q. Wasn't it because he had no interest in

the partnership of Buckley and Ward?
A. Well, it might be that that would be the

same thing. My recollection is that he had no

interest in this property. I remember that there

was some discussion about different boilers and

different plants and different wood.

Q. If he had been a member of that partner-

ship, it would have been immaterial as to what

he owned?

A. Possibly; that is a legal question; it

might be. * * *

Q. And you didn't include his personal

property ?

A. No. I didn't include his personal prop-

erty. That may have been because they told me
he was not a member of the partnership of

Ward and Buckley. I can't say about that. [77]
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ALBERT VERHONIC,

the defendant, being duly sworn as a witness in

bis own behalf, testified as follows:

That he is the same Albert Verhonic who is named

as grantee in the deeds and Bill of sale executed

by Tim Buckley and David Ward, and also the

party named in the Trust Agreement made with

said parties on July 12, 1917; (the same being

plaintiff's exhibits Nos. 3, 3a, and 4 and defendant's

exhibit D respectively.

That the said papers were signed at the N. P.

Johnson cabin on Long Creek in the Ruby District

at a meeting of the creditors of Buckley and Ward
on the night of November 12, 1917; that there was

only one meeting of the creditors; this one. That

present at said meeting were himself, Tim Buckley,

Bart Buckley, a number of other persons, creditors

of said Buckley & Ward and E. Coke Hill, their

attorney. That he does not remember David Ward
being present.

That the papers were read aloud by Coke Hill;

that Coke Hill turned in his chair to Bart Buckley,

and said, ''Now Bart, you don't own no interest

whatever in the mining property, nor the wood

—

and he said '*No".

In connection with this testimony, the following

questions were asked the witness by his counsel,

—

Q. Did he (Bart) say anything at that time

about having a half interest in the property

that stood in Tim's name?
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A. He had some interest before he signed

that, but everything was supposed to be turned

over to the creditors.

Q. Answer me. Did he at that time say any-

thing about his claiming half of Tim's interest?

A. Nothing at all. No.

Upon
Cross Examination

regarding this matter, witness was asked,

—

Q. Did you know what interest Bart Buckley

had prior to that meeting?

A. He was supposed to have a sixteenth in-

terest before that meeting.

That he remembers Tim Buckley doing some

signing, but does not remember Ward being there

or signing the papers.

That right away, after being appointed Trustee,

he went down and checked off the machinery on the

Novikaket claim and made a list of it. That he did

not check off the machinery on the Buckeye at that

time as it was locked up in the boiler house on said

claim. That he put a lock on it himself. That wit-

ness produced a list of said property,—Defendant's

exhibit "B". That he thereafter rented some of this

machinery to Deacon & Company, who were oper-

ating on the center one thousand feet [78] of the

Novikaket claim, and then checked it out to them.

That never at any time did Bart Buckley come

to him and claim any interest in the property that
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Tim Buckley transferred to him, until after this

suit was started. That he also looked over the wood

included in the Bill of Sale ; that all the wood was

located on the Novikaket claim; one big pile was

situated on the center one thousand feet, about

llli^ cords, and another big pile was situated on

the lower 1000 feet about 145 cords; other small

piles were scattered over the claim. That Bart

Buckley took about 20 cords and some timber from

said claim not included in the above. That he had

Bart Buckley arrested for taking this wood, but dis-

missed the charge upon Bart's promising to pay

for it. That he never paid witness for it. That he

sold all of the wood to Deacon & Co. for $9.00 per

cord. That he delivered 296-1/3 cords to them; that

he also sold 12 logs or mining timbers; the rest of

them having been removed or stolen. That he deliv-

ered this wood in the summer time in the year 1918.

That witness and his teamsters hauled and deliv-

ered all of said wood, that he never advertised for

bids, nor called for bids from any other person for

the hauling of this wood. That the said wood was

worth more than $9.00 per cord, but that Deacon &
Co., would not pay him any more for it delivered

at their boiler house, and claimed they could get it

from the woods at that price, and that if he had not

sold it to them, the wood would have rotted. That

he received for said wood the sum of $2667.00. That

the wood on the center 1000 feet of said Novikaket

claim was situated straight up from where Deacon
& Co. were working.
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Witness says that the piles of wood were covered

with snow and glaciered so that it would have cost

more to haul it in the winter than in the summer

time. That all the wood was on the Novikaket claim.

That shortly after taking possession of the prop-

ert}^, he rented some of the machinery to some of

the laymen that were already on the ground, to wit:

Deacon & Company, in which was included a boiler,

and that while in use by said Deacon & Co., it blew

up and was totally destroyed. That the witness

never attempted to collect anything from Deacon

& Company for this boiler because he considered

that it was not their fault.

That witness also shipped a pump which was new

and unused to Seattle, Washington, as it was of no

use in that vicinity. In regard to this pump, he says

that Tim Buckley told him to send the pump out-

side and get whatever he could for it, and that he

said **We might get three or four hundred dollars

for it".

In this connection the following occurred on cross

examination,

—

Q. When did he tell you that?

A. Before I hauled it into town, after I was

trustee. [79] i

Q. Do you remember what date it was?

A. It was sometime in 1918, in the spring

of the vear. * * *
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Q. Don't you know that Tim Buckley left

Long Creek immediately after the signing of

those papers, and went down to Marshal?

A. The chances are it was afterwards ;
* * *

Witness testified that the total amount received

by him from said trust was $5254.41, made up as

foUows:

From sale of wood $2667.00

From Royalties collected from various

lessees then working on the Novikaket

claim 2287.41

From Rent of Machinery 300.00

Total $5254.41

That the lessees referred to were there prior to

the time he took charge of same.
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That he paid out as follows:

November 12 1917 Team, 1 day 30.00

November 12 1917 10.00

May 4 1918 Tacking up notices 10.00

6 3 Round trips 15.00
*i 1 4 horse team 30.00
>> 2 Swampers 8.00

7 2 single teams 60.00
j> 2 Swampers 16.00

8 1 Single team 30.00
»»

1 Swamper 8.00

March — Ijooking over machine 10.00

May 5 Pd. V. R. McDonald, (Jommr. 12.25

19 Attended cleanup 6.00

24 Attended cleanup 6.00

June 4 Team 20 hours 60.00

5 Team 20 hours 60.00

6 Team 10 hours 30.00

7 Team 171/2 hours 52.50

8 Team 20 hours 60.00

10 Team 20 hours 60.00

11 Team 11 hours

Pump to town

33.00

No date 30.00

Team 14 days 420.00
(< (<

Team 14 days 450.00 900.0(

AugustMarvin 1772.30 31

^Irs. Kelly 906.35 September 23

Mazue 408.00 24

Coke Hill 204.00 August 31

Shipping out
]
pump 46.50 Sept. 25

Charge—no detail 15.00

M. Sickenger 1.50 3353.65

606.75

4860.40
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Upon cross examination

as to these disbursements, the following occurred,

—

Q. I notice here (in book) it says Nov. 12,

1 team 1 day and myself 10.00.

A. $30.00 for the team and $10.00 for my-

self. November 12th, of what year?

Q. 1917.

A. That was when I went down there and

put the machinery together, hauled it together

on the claim. [80]

Q. You were not appointed then. It was on

the evening of the 12th that you say these

papers were signed, and on the 13th that you

got the papers.

A. The chances are that I made a mistake.

Maybe I didn't keep the correct time, you know.

With reference to his charge for hauling wood,

the witness stated that he charged six dollars per

cord for hauling wood from Bear Pup, about 4^4

miles from the Novikaket claim, but that he charg-

ed the trust estate by the day,—$30.00 per day and

that some days he hauled five cords and some days,

six cords.

Upon

Cross Examination

regarding this matter, he was asked:

Q. And you think that that was a reason-

able charge?
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A. Well, I figured it was a little bit stiff.

But I had to move the wood because they could

get wood for $9.00 per cord and if the wood
was left there, it would have rotted and I had

to get all the money I could to pay off these

debts. * * *

Q. Did you ever advertise or offer the haul-

ing of this wood to anybody else?

A. No. I did not.

Upon being shown the map,—Plaintiff's Exhibit

1, the witness says: ''The map shows approximately

the correct position of the wood on the claim.
'

'

And upon being cross examined, he was asked

:

Q. So that you did not haul the wood more

than a thousand feet at any time ?

A. Yes, about a thousand feet; close to a

quarter of a mile. But I would have to turn

around those ditches and washouts. It would be

quite a bit further than in a straight line.

Witness further says that he looked after this

property until the spring of 1919 when he turned

it over to the defendant James Cody, who at that

time was agent for the Northern Commercial Com-

pany at Ruby, Alaska. That he interviewed all the

creditors he could find about this transfer, and,

that they were willing for him to transfer every-

thing to Cody. So he made out and delivered to Cody

a deed to all the property included in said trust
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and gave him all the papers in connection there-

with, and about four hundred dollars in cash be-

longing to it. That James Cody remained in Ruby

]nit a short time and then went to Nonana, Alaska,

and never returned to Ruby. That after Cody left

Ruby, the Northern Commercial Company handled

the money for the estate. That he received this

deed back from Cody in 1929 by mail from Daw-

son,—after this suit was started, and that Cody

returned the sum of $47.00 to him. Upon cross ex-

amination regarding this matter, witness was asked

:

[81]

Q. Do you have the papers he sent back to

you?

A. They are right there.

Q. Do these papers include any deed?

A. Yes.

Q. Will you produce it?

The Court. A deed to whom?
Mr. Taylor. From Mr. Cody to Mr. Verhonic.

A. I have no deed from Cody to me, except

I have the deed from Tim Buckley to me. That

is right there.

Q. And you say in your answer that you

deeded it to Mr. Cody?

A. That paper that Tom DeVane made out

I gave to Cody and Cody has given it back to

me. And that is right there.
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Q. But he never made any other paper to

you?

A. No. No other paper.

The witness also testified that since 1917 there

had been no chance to sell any of the property be-

longing to said trust until the year 1932 (1932)

when he could have sold the boiler. That he never

did anything with the ground turned over to him

by David Ward. That he let it run out because he

had no money with which to do the representation

work and that he did not think the ground was

worth it.

Upon
Cross Examination

regarding his efforts to sell the property, he was^

asked

:

Q. Did you ever try to sell any of it?

A. No because there wasn't any chance.

Q. Did you ever try ; did you ever make any

effort?

A. If anybody come along and wanted to

buy it, I would try it then, but there never was.

Witness further testifies that in the summer of

1933, he executed an option agreement to and with

one Mr. Reed to sell the interest of the trust

estate in the Novikaket claim for fifteen thousand !

dollars and that he believes that that sum is a fair

valuation for said interest. That nothing has as yet

i^
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been paid on the option. He further states that he

was the largest creditor of the firm of Buckley &

Ward and that he has not yet been paid anything

on account of his claim as creditor.

Witness further testified on cross examination,

that he was down on the Buckeye claim some time

after he turned the trust over to the defendant

Cody and that he then saw Bart Buckley, Captain

Crane and one Meyerhoffer mining on said claim.

That [82] they mined there and moved the ma-

chinery. Witness was asked:

Q. Are you sure Bart Buckley was there?

A. Certainly he was there.

Q. Did you have anything to say to him

about mining.

A. No. I did not.

Q. Talk to him at all?

A. No. I didn't.

Upon his redirect examination,

the witness was asked by the Court:

Q. What machinery is there now?

A. On the Novikaket is a boiler and one

hoist and I don't know where there is—there is

a pumping engine and a pump and there may
be a pump or two left around there.

Q. You don't know for sure?

A. No. I don't know for sure, and then all

the small stuff has gone off; disappeared.

Q. What is the value of the machinery on

the Novikaket claim?

A. Well, it might be a thousand dollars, say.
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Witness further testified; That after he turned

over the trust property to Cody, he kept his eye on

the real and personal property included in the trust

because he was the largest creditor and because he

was back and forth on Long Creek in the vicinity

of this property pretty nearly all the time ; that all

of the money which he received as Trustee went to

pay off the attachment creditor and preferred cred-

itors mentioned in the trust agreement, and that

neither he, Verhonic, nor any other general cred-

itor has ever been paid anything upon his claim;

that there is no money in the trust estate with

which to pay any of the general creditors; That

in 1929 he received the papers back from Mr.

Cody and was informed that he, Verhonic, was

the real trustee; that the general creditors, with

bills to the amount of $10,828.22 for the pa}Tnent

of which the trust agreement and conveyances were

made, have never yet been paid a cent and there

is no money in the trust estate to pay them any-

thing; that witness as trustee has never received a

cent of compensation for his work as trustee; that

any work which he, his men and his teams did for

the trust estate was done at the going price for

such work in that locality.

CHAS. E. TAYLOR
Attorney for plaintiff. [83]
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[Endorsements]: Filed in the District Court,

Territory of Alaska, 4tli Div. May 11 1935. N. H.

Castle, Clerk.

Re-filed in the District Court, Territory oi

Alaska, 4th Div. May 20 1935. N. H. Castle, Clerk,

by E. A. Tonseth, Deputy. [50]

[Title of Court and Cause.]

STIPULATION AS TO BILL OF
EXCEPTIONS.

It is hereby stipulated by and between the plain-

tiff and the defendant Albert Verhonic as follows:

1. That the defendant Verhonic shall have (not-

withstanding Rule 51 of this Court) additional time

within which to file objections to and/or proposed

amendments to the plaintiff's alleged proposed Bill

of Exceptions filed herein upon the 10th day of

October, 1934, said additional time to be to and in-

cluding Twenty days after the plaintiff shall have

notified in writing the attorney of said Bill of Ex-

ceptions for allowance;

2. That the plaintiff shall have Twenty days

after the defendant Verhonic shall file herein the

above mentioned Objections and/or proposed

Amendments, within which to notify opposing coun-

sel of his dissent to said Objections and/or proposed

Amendments.

3. That the time for presenting said alleged pro-

posed Bill of Exceptions and Objections and/or pro-

posed Amendments shall be at least Five (5) days
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after the plaintiff shall have filed his dissent men-

tioned in Paragraph 2 hereof or after he shall have

notified said Verhonic's attorney that he does not

care to file such dissent.

4. That if the Judge entitled to pass upon said

Bill of Exceptions be absent from Fairbanks,

Alaska, said Bill and said Objections and/or pro-

posed Amendments shall be deemed presented for

allowance when the Clerk of the District Court at

Fairbanks, Alaska, is notified in writing to trans-

mit the same to said Judge, according to the pro-

visions of said Rule 51.

Dated at Fairbanks, Alaska, this 12th day of

October, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff,

HARRY E. PRATT,

Attorney for Defendant Verhonic. [84]

Notice as mentioned in paragraph 1 hereof is

hereby accepted this 30th day of March, 1935.

HARRY E. PRATT,

Attorney for deft. Verhonic.

[Endorsed]: Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Apr. 8, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [85]
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[Title of Court and Cause.]

JURISDICTIONAL OBJECTION
TO BILL OF EXCEPTIONS.

Comes now Albert Verhonic, one of the above

named defendants, and objects to the consideration

by the Court of plaintiff's proposed Bill of Excep-

tions filed in this cause upon the 10th day of Octo-

ber, 1934, for the reason that the Court has no juris-

diction to consider any Bill of Exceptions filed in

the cause on October 10, 1934.

As reason for this motion, this defendant calls

the Court's attention to the following matters:

(a) June 27, 1934, final judgment was filed

herein

;

(b) June 28, 1934, plaintiff filed motion for

a sixty day extension of time to serve and file

bill of exceptions

;

(c) June 29, 1934, Judge Gore at Nome en-

tered a minute order extending the time sixty

days for preparing, serving and filing the Bill

of Exceptions;

(d) July 16, 1934, Judge Gore made a

written order which is filed in the above en-

titled cause extending the time for said Bill of

Exceptions thirty days in addition to the sixty

day period theretofore allowed. [86] There has

been no further extension of time.

The ninety day extension of time from June 29,

1934, was up on the 27th day of September, 1934,

when the day of the order is excluded and the last
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day included, as provided by Section 3275 C. L. A.

1933, the same being Section 1320 C. L. A. 1913.

This is a suit in equity and the Court would have

no power to allow a Bill of Exceptions or extend

the time for the same after the expiration of the

time provided by law and extensions within time.

Section 3870 C. L. A. 1933 (Sec. 1204 C. L. A.

1913) provides
<<* * * ^^^ ^ statement of such exceptions

prepared and settled as in an action and the

same shall be filed with the Clerk within ten

days from the entering of the decree or such

further time as the Court may allow."

The Circuit Court of Appeals for the Ninth Cir-

cuit, in a case from Alaska, to-wit, Dalton vs. Haze-

let, 182 Fed. 561, held, page 568,

*' These exceptions were not filed with the

clerk until more than six months after the en-

tering of the decree; but the appellants rely

upon the order of March 29th allowing the de-

fendants 90 days for preparing and settling

exceptions. When that order was made, the

time for filing exceptions had long since expired,

and the Court had then no authority to extend

the time, (citations).

**In Dalton v. Gunnison, 165 Fed. 873, the

question was whether a delay in settling and

signing a bill of exceptions until after the ex-

piration of the time fixed for signing the same

as extended, caused by the inability of the court
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stenographer to make a transcript of his notes

of the evidence and exceptions within the time

so extended, was an extraordinary circumstance

within the exception to the rule that a bill not

presented within such time cannot be signed

thereafter. The action in that case was at law,

with respect to which the procedure is governed

by the provisions of Chapter 21 of the Alaska

Code of Civil Procedure. There is no provision

in that Code, either in chapter 21 or elsewhere,

pres-[87]cribing any definite time within which

a bill of exceptions must be settled and signed in

an action at law. * * * The law of that case

has no application to the procedure in an action

of an equitable nature where the statute fixes

the time within which a bill of exceptions may
be signed, and where even without the statute

there is no extraordinary circumstance excusing

the delay. The so-called bill of exceptions can-

not therefore be considered on this appeal.''

WHEREFORE, as the extended time for filing

the Bill of Exceptions expired with the 27th day

of September, 1934, and the Bill of Exceptions was

not filed until the 10th day of October, 1934, the

proposed Bill was too late and cannot be considered

by this Court.

HARRY E. PRATT
Attorney for defendant

Albert Verhonic.
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Service of the foregoing objections, by receipt

of a copy thereof, is hereby acknowledged this 19th

day of April, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Apr. 19, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [88]

[Title of Court and Cause.]

PLAINTIFF'S ANSWER TO JURISDIC-
TIONAL OBJECTIONS TO BILL OF EX-
CEPTIONS.

In answer to the jurisdictional objections of the

defendant Albert Verhonic to the Bill of Excep-

tions, plaintiff submits the following:

That the above entitled action was tried at the

same time and w^ith the same testimony as cause No.

3239 of this Court, and that the docket entries and

all proceedings in both of said cases should have

been identical. That said cases were tried by the

Hon. Lester O. Gore, Judge of the District Court

for the Second Division, who came to Fairbanks for

the purpose of trying said cases.

That said cases were tried on the 16th, ITtli and

18th days of January, 1934 and judgment rendered

by the said Lester O. Gore, at Nome, Alaska, and

filed in the District Court, at Fairbanks, Alaska, on

June 27, 1934.
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That on June 29th, 1934, the plaintiff, through his

counsel, filed a motion in both of said cases for an

extension of time to prepare, serve and file a Bill

of Exception, and thereafter received information

by telephone that said motion had been granted, but

that Counsel for plaintiff did not make note of the

time nor the date of said telephone message.

That thereafter, plaintiff's counsel examined the

docket entries of cause No. 3239 aforesaid, and found

the following entries, to-wit:

1934

June 27 Judgment entered;

29 File motion for extension of time to

file Bill of Exceptions;

July 23 F. & E. Order—dated July 13, 1934,

extending the time to prepare, serve

and file bill of exceptions, 60 days;

*' " F. & E. Order dated July 16, 1934,

extending time an additional 30 days

;

That said Counsel assumed that the entries of

both cases in the Court's docket were identical, and

did not examine the docket entries of cause No.

3357;

That since the filing of the defendant's jurisdic-

tional objections to said Bill of Exceptions, plain-

tiff's counsel has examined the docket entry of

cause [89] No. 3357, and finds reference therein to a

telegram received and filed by the Clerk of this

Court at Fairbanks on June 29. 1934, from the Clerk

of the Court at Nome, stating that a minute order

had been made granting such extension ; but that no
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copy of such minute order has been filed with the

Clerk of the Court at Fairbanks, Alaska, nor is there

any copy or record of such order in either of said

cases Nos. 3239 or 3357, or the files thereof, except

the telegram aforesaid in said cause No. 3357.

That from his examination of the docket entries

of said cause No. 3239 as aforesaid, Counsel for

plaintiff fully relied on said entry, and fully l)e-

lieved that the time for filing said Bill of Excep-

tions was ninety days from July 13, 1934 to-wit:

October 11, 1934, and that in accordance with such

belief, filed his Bill of Exceptions with the Clerk of

this Court in both of said cases on the 10th day of

October, 1934.

Counsel submits that in any event, such order

would not take effect until the filing or entry thereof

in the journal of the Court proceedings in the

Fourth Division of Alaska, that being the Division

in which said causes were pending, and that the fil-

ing of said Bill of Exceptions on October 10th, 1934,

was within the time allowed by the Court.

Wherefore plaintiff prays that the Court consider

the said Bill of Exceptions as filed in time.

Dated, Fairbanks, Alaska, May 10, 1935.

CHAS. E. TAYLOR,
Attorney for plaintiff. [90]
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[Title of Court and Cause.]

AFFIDAVIT.

Territory of Alaska,

Fourth Division.—ss.

CHARLES E. TAYLOR, being first duly sworn

on oath, deposes and says : I am the attorney for the

plaintiff in the above entitled action. That the said

action was commenced in the District Court for the

Territory of Alaska, Fourth Division, at Fairbanks,

Alaska, and at the time the same was ready for the

trial thereof, the Presiding Judge of said Court

announced that he was disqualified to try the same,

and then and there transferred said cause to the

Second Division, at Nome, Alaska, to be tried by

Hon. Lester O. Gore, presiding Judge at such place

;

That thereafter, the Hon. Lester O. Gore re-

transferred said cases to the Fourth Division, and

attended at Fairbanks, Alaska, and presided over

the trial of said cause together with cause No. 3239

which was tried at the same time and with the same

testimony that was produced at the trial hereof.

That said cases were tried at Fairbanks, aforesaid

on the 16, 17 and 18th days of January 1934, and

judgment thereafter rendered in both of said cases

on or about June 27, 1934.

That as soon as I was notified of such judgment,

I filed a motion in each of said cases, requesting an

extension of time for sixty days in which to prepare,

serve and file a Bill of Exceptions, and was there-

after notified by the Clerk of this Court, at Fair-
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banks, by telephone, that such motion had been

granted.

That I did not note the time of such notification

by said Clerk. That I do not know the date thereof.

That thereafter, the said Court, at Nome, Alaska,

of its own motion, granted an additional thirty days

time, in each of said cases, in which to file the said

Bill of Exceptions.

That the plaintiff, Bart C. Buckley, at that time

pleaded poverty and did not know whether or not

he could afford to appeal said cases, and desired all

the [91] time he could secure.

That thereafter, I examined the docket entries of

the Clerk of the Court to ascertain the date when

said Bill of Exceptions should be filed. That I as-

sumed that the docket entries of both cases would

be the same, and examined the entries in cause No.

3239, and found therein the following entries, to wit

:

July 23 F. &. E. Order, dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions, 60 days;*v F & E. Order dated July 16, 1934,

extending time an additional 30

days;

That a copy of such docket entries, duly certified

to be such, by the Clerk of said Court, is hereto

attached, and made a part hereof.

That I fully relied upon such entry as I found

in cause No, 3239, and computed 90 days from July

33th 1934, as in said entry set forth, and verily
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believed that I had until October 11th 1934 to file

said Bill of Exceptions, and that I filed the same on

October 10th 1934.

That I have examined the files of both said cases,

since receiving the Jurisdictional objections from

Counsel for the defendant, Albert Verhonic, and

that there is no copy of any order of Court grant-

ing such extension of time for sixty days, but that

in the files of cause No. 3357, there is a telegram

from the Clerk of the District Court at Nome,

Alaska, advising the Clerk of the Court at Fair-

banks, that a minute order to that effect had been

entered; But that I had not examined said files

of cause No. 3357, nor the docket entries thereof

before that time.

That this affidavit is made to meet the objections

of the attorney for the defendant Albert Verhonic,

as to the jurisdiction of the Court to allow the

said Bill of Exceptions or amended BiU of Ex-

ceptions to be considered.

CHAS. E. TAYLOR
Subscribed and sworn to before me this 10th day

of May A. D. 1935.

[Seal] GEO. W. ALBRECHT
Notary Public in and for Alaska. My Comm. Ex-

pires August 15, 1935. [92]

(1934)

June 27 F. & E. Judgment and decree

—

favor pltfs. 19/83

Jime 29 File motion for extension of time

to file B/E
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(1934)

July 23 F. & E. Order dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions 60 days ; 19/99

July 23 F. & E. Order dated July 16 1934,

extending time an additional 30

days

;

19/99

Sept. 13 Assignment of errors

Petition for appeal 5.00

Mo. for order extending time

;

Designation of place of hearing

;

Stip. re printing of record;

Sept. 26 F. & E. Order allowing appeal 19/166

F. & E. Citation on appeal 19/166

File Cost bond and enter order

approving same 19/167

F. & E. Order extending time to

and including Dec. 31 1934 to file

and docket cause on appeal 19/167

Oct. 10 File Bill of Exceptions

United States of America,

4th Division,

District of Alaska—ss.

I, N. H. CASTLE, Clerk of the District Court

in and for the Fourth Division, District of Alaska,

do hereby certify that the annexed and foregoing

is a true and full copy of the original docket entries

from June 27, 1934, to October 10, 1934, both dates

inclusive, in cause No. 3239, entitled Tim Buckley

& Bart C. Buckley, plaintiffs, vs. Albert Verhonic,

James Cody and David Ward, defendants, now re-
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maining among the records of the said Court in

my office.

In Testimony Whereof I have hereunto subscrib-

ed my name and affixed the Seal of the aforesaid

Court at Fairbanks, Alaska, this 2nd day of May
A. D. 1935.

[Court Seal] N. H. Castle,

Clerk,

By E. A. Tonseth,

Deputy Clerk.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 11, 1935. N. H. Castle,

Clerk.

Due service hereof admitted this May 11 1935.

HARRY E. PRATT,
Attorney for Deft. Verhonic. [93]

[Title of Court and Cause.]

DEFENDANT VERHONIC 'S REPLY TO
PLAINTIFF'S ANSWER TO JURISDIC-
TIONAL OBJECTIONS TO BILL OF EX-
CEPTIONS.

This defendant in reph^ to the answer to plain-

tiff's jurisdictional objections to Bill of Exceptions

which was filed by the plaintiff herein states:

1. On June 28, 1934, by a motion of that date,

plaintiff prayed for an extension of sixty days

from date of motion within which to prepare, serve

and file their proposed Bill of Exceptions.
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2. On June 28, 1934, plaintiffs' attorney, Chas.

E. Taylor, telegraphed Judge Gore at Nome as

follows

:

'* Fairbanks June 28, 1935

Hon. Lester O. Gore

District Judge

Nome Alaska

Re cases Buckley versus Verhonic am filing

motion both cases for order extending time

sixty days for plaintiff to prepare serve and

file bill of exceptions. Kindly wire Clerk if

motion granted Am authorized by Mr. Pratt

to say he has no objections.

CHAS. E. TAYLOR
plaintiffs attorney."

3. On June 29, 1934, plaintiff filed the above

mentioned motion.

4. On June 29, 1934, Judge Gore entered a min-

ute order in the Journal at Nome granting a sixty

day extension and on the same day the Clerk of

the Court for the Second Judicial Division tele-

graphed to the Clerk of the Court for the Fourth

Judicial Division at Fairbanks stating that the

sixty day extension was allowed by minute order.

[94]

5. Immediately after receiving the telegram of

June 29, 1934, from the Clerk of the District Court

for the Second Judicial Division, the Clerk of the

Court for the Fourth Judicial Division telephoned

the contents of the telegram to the attorneys for

both plaintiff and defendant Verhonic.



Albert VerJionic 137

6. On July 13, 1934, Judge Gore at Nome signed

a written order entitled in cases Nos. 3239 and 3357

in which he recited that the time for preparing the

Bill of Exceptions had been extended sixty days

on the motion of attorney for plaintiff and that,

therefore, control of the causes was reserved over

the present term. A carbon copy of this order was

sent by Judge Gore to defendant Verhonic's at-

torney by mail and arrived on or about the 23rd

day of July, 1934, and this defendant verily be-

lieves that Judge Gore sent a similar copy by mail

to the attorney for the plaintiff and that said

copy was received by plaintiff's attorney on or

about the 23rd day of July, 1934.

7. July 16, 1934, Judge Gore at Nome, being

al^out to leave Nome, signed a written order en-

titled in the cases Nos. 3239 and 3357 reciting that

time had theretofore been extended sixty days for

preparing Bill of Exceptions and that an additional

thirty days over the sixty day period was allowed.

8. Judge Gore sent by mail a copy of this last

mentioned order to attorney for the defendant

Yerhonic and the same arrived by mail and was

received by attorney for the defendant Verhonic

on or about the 23rd day of July, 1934, and this

defendant verily believes that Judge Gore sent a

similar carbon copy to the attorney for the plain-

tiff by mail and that the same was received by

said attorney on or about the 23rd day of July,

1934. Defendant Verhonic suggests that the files

of Judge Gore at Nome will show that he mailed
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copies of the last two mentioned orders to the

attorney for the plaintiff as above mentioned.

9. Plaintiff maintains that the minute order of

Judge Gore, entered in the Journal of the District

Court for the Second [95] Division at Nome would

not be effective until filed with the Clerk of the

Court at Fairbanks, Alaska. If this were the fact,

then plaintiff's right to a Bill of Exceptions was

entirely lost by the 8th day of July, 1934, as the

Court would have had no authority to extend the

time for a Bill of Exceptions after that date, and

as the orders of Court dated July 13 and July 16

did not purport to extend the time for filing a Bill

of Exceptions sixty days, but merely recited that

the same had been done in the past.

10. Under all of these circumstances, defend-

ant Verhonic does not feel that the plaintiff was

justified in being misled by the entry of the Clerk

of the Court at Fairbanks in the Journal on July

23, 1934, and even if plaintiff had been misled,

there would be no jurisdiction in the Court at this

time to settle and sign a Bill of Exceptions.

The files and records of this cause are by ref-

erence made a part of this reply, and reference to

them is made as proof of the matters above alleged.

Dated at Fairbanks, Alaska, this 13th day of May,

1935.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.
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United States of America,

Territory of Alaska—ss.

Harry E. Pratt being first duly sworn on oath

says: I am attorney for the defendant Albert Ver-

honic: I have prepared and signed the foregoing

Reply, know the allegations thereof and the same

are true as I verily believe.

HARRY E. PRATT.

Subscribed and sworn to before me this 13th day

of May, 1935.

[Seal] LOUIS K. PRATT
Notary Public in and for the Territory of Alaska.

My commission expires June 25, 1936.

Service of the foregoing Reply, by receipt of a

copy thereof, is hereby acknowledged this 13th day

of May, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., May 13 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [96]

[Title of Court and Cause.]

ORDER.

This cause having been brought on to be heard

before the above Court on the 18th day of May
3935, upon the objections of the defendant Albert

Verhonic to the jurisdiction of this Court to con-
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sider the Bill of Exceptions as amended, for the

reason that the original Bill of Exceptions in this

cause was not filed within the time allowed by this

Court

;

And it appearing to the Court that this cause was

tried together with cause No. 3239 of this Court, and

at the same time, and with the same testimony, and

that the proceedings in both cases were identically

the same

;

And it appearing to the Court that the entries of

the Clerk of this Court in the docket of cause No.

3239 shows that on July 27, 1934 an order—dated

July 13, 1934, was filed and entered in said cause

extending the time for filing the Bill of Exceptions

therein, for a period of sixty days, and that on the

same day, to-wit: July 27, 1934, an order—dated

July 16th, 1934, was also filed and entered in said

cause, extending said time for filing said Bill of

Exceptions, an additional thirty days, and that the

Counsel for the plaintiff examined said docket en-

tries, and fully relied thereon, and did not examine

the docket entries of the above entitled action, for

the reason that the proceedings were the same, and

filed the said Bill of Exceptions within ninety days

from said July 13th, 1934,

And the Court having heard and considered the

arguments of respective Counsel and being fully ad-

vised in the premises.

It is ORDERED that the objections of the said

defendant Albert Verhonic to the filing and con-

sideration of said Bill of Exceptions, as amended,
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be, and the same is hereby overruled, and an excep-

tion allowed to the ruling of the Court.

Dated, May 18, 1935.

J. H. S. MORISON
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 20, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 361. [97]

[Title of Court and Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

I, J. H. S. Morison, do hereby certify that I am
the duly appointed, qualified and acting Judge

of the District Court for the Territory of Alaska,

Second Division, and am the successor in office of

the Honorable Lester O. Gore, the former Pre-

siding Judge of said Court. That on account of the

disability of the Presiding Judge of the District

(^ourt in the Fourth Division of Alaska, the said

Hon. Lester O. Gore attended at Fairbanks, in said

Fourth Division of Alaska, and presided as Judge

at the trial of the above entitled action, at the Jan-

uary 1934 term of the said Court.

That thereafter, and on June 15, 1934, the said

Honorable Lester O. Gore, as such trial Judge,

rendered judgment in said action, and forwarded

same to the Clerk of the District Court at Fair-
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banks, Alaska, and the same was received, filed and

entered by the said Clerk at Fairbanks, aforesaid

on June 27, 1934. That thereafter, on July 23, 1934,

an order was received by the Clerk of this Court,

at Fairbanks, Alaska, from the District Judge at

Nome, aforesaid, an order, dated July 13, 1934, ex-

tending the time for filing a Bill of Exceptions in

this cause, for a period of sixty days, which said

order was by said Clerk filed and entered on said

date of July 23, 1934, and that on the same day,

an order was received, filed and entered by said

Clerk, dated July 16, 1934, extending said time for

filing said Bill of Exceptions, an additional thirty

days, and further ordered that control of said cause

be reserved over the term for the purpose of settling

said Bill of Exceptions. That thereafter, and before

the expiration of the said ninety days, and before

the filing or presentation of said Bill of Exceptions

for settlement, the said Honorable Lester O. Gore

resigned as Judge of said District Court, and is no

longer a Judge thereof. [98]

That the Presiding Judge of the District Court

in and for the Fourth Judicial Division of Alaska

is still disqualified to act as Judge in this action,

or to settle the Bill of Exceptions therein, and that

said Bill of Exceptions, as amended, has been pre-

sented to me, as successor in office to the Hon. Lester

O. Gore, for settlement and allowance, together with

a stipulation signed by the attorneys for the re-

spective parties regarding the same.

And it appearing to the Court that the said Bill

of Exceptions, as amended, constitutes the correct
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transcript of the evidence in narrative form, and the

proceedings at the trial of said cause, and all mo-

tions, objections and exceptions of the parties and

rulings of the Court pertinent to the appeal in said

action, and it further appearing to the Court that

the said Bill of Exceptions as amended, has been

filed within the time allowed by the Court,

Wherefore, for the foregoing reasons, I hereby

settle, allow and sign the said Bill of Exceptions,

as amended, as and for the true Bill of Exceptions

of all matters and things therein contained, and
order that the same be filed by the Clerk of the

above Court, and that when filed it be and remain a

part of the record in the said cause.

Dated at Nome, Alaska, this 18 day of May A. D.

3935.

J. H. S. MORISON
District Judge.

Due service hereof admitted this May 13 1935 at

2:30 P.M.

HARRY E. PRATT,
Attorney for Deft.

Albert Verhonic.

Objected to and Separate Objections will be filed.

H. E. PRATT.

[Endorsed] : LODGED May 13, 1935. N. H. Cas-

tle, Clerk, by E. A. Tonseth, Deputy. PILED in the

District Court, Territory of Alaska, 4th Div. May
20, 1935. N. H. Castle, Clerk, by E. A. Tonseth,

Deputy. [99]
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[Title of Court and Cause.]

PRAECIPE.

To N. H. Castle, Clerk of the above entitled Court:

You will please prepare transcript of tlie record

in the above entitled cause to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected in

that Court, and will include in said transcript the

following documents, papers and records, to wit:

1. Complaint.

2. Order dismissing first cause of action.

3. Amended answer.

4. Order transferring cause to second Division.

5. Plaintiff's motion to strike certain parts" of

answer.

6. Order granting motion to strike parts of

answer.

7. Reply.

8. Order retransferring cause to Fourth Di-

vision.

9. Opinion of Court.

10. Findings of Fact and Conclusions of Law.

11. Plaintiff's exceptions to Findings of Fact

and Conclusions of law.

11a. Order overruling plaintiff's exceptions.

12. Motion for new trial.

12a Order denying motion for new trial.

13. Judgment and decree.

14. Motion for order extending time to file Bill

of Exceptions.
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14a. Telegram from Clerk of Court, Nome, re-

garding same.

15. Order re extending time to file Bill of Ex-
ceptions and reserving control of cause over term.

16. Order extending time an additional 30 days

to file Bill of Exceptions. [100]

17. Assignment of errors.

18. Petition for Order allowing appeal.

19. Order allowing appeal.

20. Citation on Appeal.

H 21. Cost Bond on Appeal and Order approving

same.

22. Stipulation as to printing of record.

23. Order extending time to docket cause on ap-

peal to Dec. 31, 1934.

24. Designation of place of hearing appeal.

25. Order extending time to docket appeal to

March 31, 1935.

26. Order extending time to docket appeal to

April 30, 1935.

27. Order extending time to docket appeal to

June 10, 1935.

28. Amended Bill of Exceptions.

29. Stipulation as to Bill of Exceptions, as

amended.

30. Jurisdictional objections to Bill of Excep-
tions.

31. Plaintiff's answer to jurisdictional objec-

tions.

32. Defendant Verhonic 's reply re jurisdictional

objections.
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33. Order overruling jurisdictional objections.

34. Order settling Bill of Exceptions as amended.

35. Praecipe for transcript.

This transcript to be prepared as required by law

and the rules of this Court and of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, on or

before the tenth day of June A. D. 1935, pursuant

to order of this Court.

CHAS. E. TAYLOR
Attorney for planitiff-appellant.

Due service hereof admitted this May 21, 1935.

HARRY E. PRATT
Attorney for Deft. Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 21, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [101]

[Endorsed]: No. 7882. United States Circuit

Court of Appeals for the Ninth Circuit. Bart C.

Buckley, Appellant, vs. Albert Verhonic, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Territory of

Alaska, Fourth Division.

Filed June 1, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


